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ACTION. 


§19. Fme.— Right of in Loss payable to Mortgagee.—In a pol- 
icy loss payable to mortgagee, the action is properly brought in 
the name of the insured. 

Same case in N. J. Supreme Court, 9 Vroom,"140. 


Franklin F. Ins, Co, vs. Martin. 
Rep’d Jour’l, p. 134. 


CANCELLATION. 


$20. Fire.—What is Notice of ?—(Question for Jury—The 
policy authorized the company to terminate it at any time by giv- 
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ing notice of cancellation to the insured. Held, that neither a re- 
turn of the policy nor a written notice was necessary. Held, that 
a statement by the agent that upon the return of the policy he 
would cancel it, or a mere wish expressed by the company to 
have it canceled, would not be sufficient notice of cancellation. 
Held, that if the action or language of the agent conveyed to the 
insured a knowledge of the cancellation by him at that time, this 
was sufficient notice. Held, that the effect of what was said and 
done between the parties, may properly be a question of fact for 
the jury. 

Grace vs. Amer, Cent. Ins. Co. 

Rep’d Jour’l, p. 95. 


CONSTRUCTION. 


§ 21. Fime.—O/ Indiana Statute regarding Filing of Certificate. 
—The Indiana statute requires the filing of a renewal certificate 
in January and July of each year, by the agent, as a requisite for 
authority to do business. Held, that the agent is allowed the en- 
tire month for complying with the requirement, and during that 


period is entitled to do business on the certificate previously 
filed. Held, that a note given for a policy issued in January be- 
fore the filing of a renewal certificate was valid. 


American Ins. Co. vs. Petlijohn. 
Rep’d Jour’l, p. 93. 


CONTRACT. 


§ 22. Fire.—Application.— VUonstruction.— Parol.— Notice of 
Acceptance necessary to Complete-—Plaintiff applied for insur- 
ance through an agent of the defendant, who gave an ad 
interim receipt acknowledging the receipt of the application and 
the payment of premium, and setting forth the terms of the con- 
tract as stated in the application, which was made a part there- 
of ; also, further providing that “ a policy of insurance will be im- 
mediately prepared and forwarded by said company in accord- 
ance with the terms of the application should the same be ap- 
proved. If application be not approved, applicant is to be noti- 
fied to that effect without delay, when the insurance shall cease 
and the premium shall be returned. But it is expressly under- 
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stood and agreed that the risk is accepted and made binding 
upon the company for the term of thirty days from this date, * * 
unless applicant is sooner notified of its rejection. If the appli- 
cant receives no notice that the risk is rejected, the insurance 
will cease at the end of said thirty days unless a regular policy 
has been issued, and the applicant will be entitled to receive 
from the company a return of premium pro rata for the unex- 
pired time.” The premium was not paid, but retained by the 
insured at the request of the agent, to be called for. Nothing was 
heard from the application until about fifty days later, when, the 
property having burned, it was returned by the company with a 
notice of disapproval. In a suit to compel the company to issue 
a policy and to recover for the loss: Held, that the contract ex- 
pired by its own limitation at the end of thirty days, and absence 
of notice was knowledge of the fact to the insured. eld, that a 
company may be bound though no policy was issued, but there 
must be a valid contract subsisting between the parties. 

New England Fire and Marine Ins. Co. vs. Robinson, 536 ; American 
Horse Ins. Co. vs. Patterson, 28 Ind., 17. ; 

Held, that a mere acceptance of the proposition by the compa- 
ny would not create a valid contract without a notification to the 
insured. 

1 Parsons on Cont., 483 ; Kennedy vs. Lee, 3 Mer., 440, 453; Hebb’s 
case, Law Rep., 4 Eq., 9. Cases distinguished of Dunlap vs. Higgins, 1 H. 
L. C., 881; Taylor vs. Merchants Fire Ins. Co., 9 How., 390, 402; Trevor 
vs. Wood, 36 N. Y., 307. 

Held, that the insured could not allege an acceptance and sub- 
sequent delay and fraudulent withdrawal after the loss, where no 
notice of such acceptance had been given by the company. 


Barr et al. vs. Ins. Co. of North America. 
Rep’d Jour’l, p. 109. Inv. 8. C. 


DESCRIPTION. 


$23. Fire.— Knowledge of Agent.—Reformation of Contract.— 
Evidence.—If the proposal for insurance be prepared by the agent 
of the company, and he misdescribes the premises with full know- 
ledge of their actual condition, and there be no fraud or collusion 
between the agent and the insured, the contract may be reformed 
in equity. 
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Callet vs. Morrison, 9 Hare, 162 ; In ve Universal Non-Tariff Fire Ins. 
Co., L. R., 19 Eq., 485; Malleable Iron Works vs. Phoenix Ins. Co., 25 
Conn., 465 ; Woodbury Savings Bank vs. Charter Oak Ins, Co., 31 id., 517 ; 
Maher vs. Hibernia Ins. Co., 67 N. Y., 284. 

But in an action at law the rights of the parties must be deter- 
mined by the contract, which cannot be altered or modified by 
extrinsic evidence of a different agreement. 

Dervees vs. Manhattan Ins. Co., 6 Vroom, 366. 

Franklin F. Ins. Co. vs. Martin. 


DEVIATION. 


§24. Manrine.— Departure to procure Bait on Fishing Voyage.— 
The vessel was insured “at and from Plymouth to the Banks, 
cod-fishing, and at and thence back to Plymouth.” Only a part 
of the necessary bait was taken, it being expected that the rest 
could be procured at the Banks. This was found to be impossi- 
ble on arrival at the Banks, and the vessel went to St. Peters, 
over 100 miles distant, to secure the necessary supply. ‘There 
was no evidence of such a usage in this class of voyages. Held, 
that going to St. Peters was a departure from the voyage de- 
scribed in the policy. 

Cases of Friend vs. Gloucester Ins. Co., 113 Mass., 326, and the Tarquin, 
2 Lowell, 358, distinguished. 

Held, that in order to justify such a departure, the necessity 
must arise from some peril in the prosecution of the voyage with- 
in the limits named in the policy, and not in the prosecution of 
the business for which the voyage was undertaken. 

Stocker vs. Harris, 3 Mass., 418 ; Brazier vs. Clapp, 5 Mass., 1; Coffin 
vs. Newburyport Ins. Co., 9 Mass., 436, 449 ; Kettell vs. Wiggin, 13 Mass., 
68 ; Williams vs. Shee, 3 Camp., 469 ; 1 Arnould on Ins., 33141, 142. 


Any delay for the prosecution of other business, or any unrea- 
sonable delay in prosecuting the business of the voyage at a place 
permitted, is a deviation. 


African Merchants’ Co. vs. British and Foreign Marine Ins. Co., L. R. 
and Ex., 154. 

But if the delay was necessary in order to accomplish the ob- 
jects of the voyage, and was reasonable under the circumstances 
of the case, then there is no deviation. 
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Ins. Co. vs. Catlett, 12 Wheat., 383 ; Phillips vs. Irving, 7 M. & G., 325; 
Kittell vs. Wiggin, 13 Mass., 68 ; Robertson vs. Columbia Ins. Co., 8 Johns., 
489. Cases distinguished of Green vs. Pacific Ins. Co., 9 Allen, 216; Stoker 
vs. Harris, 3 Mass., 409. 

Held, that the vessel might have delayed any reasonable time 
on the Banks to procure bait, but the departure for that purpose 
was a deviation which avoided the policy. 

Noble vs. Kumoway, 2 Doug., 510, 513. 


Burgess vs. Eq. Mar. Ins. Co. 
Rep’d Jour’l, p. 103. Mass. S, J. C. 


INSURABLE INTEREST. 


25. Fire.— What is.—Tiile—Contract for Conveyance —An 
equitable title or interest of such a description that, if the pro- 
perty be destroyed, it will necessarily result in a loss to the in- 
sured, is an insurable interest. A party in possession of the 
premises insured under a valid and subsisting contract for a con- 
veyance, has an insurable interest, and he is not guilty of a mis- 
representation or breach of warranty, so as to avoid the policy, 
if, in the application, he describes the property as his property, 
unless there is something in the policy or conditions of insurance 
requiring the true state of the title to be disclosed. 

Columbia Ins. Co. vs. Lawrence, 2 Pet., 25; 8. C. 10 id., 507; Adtna 
Fire Ins. Co. vs. Tyler, 16 Wend., 385 ; Hough vs. City Ins. Co., 29 Conn., 
10; Ins. Co. vs. Woodruff, 2 Datch., 531 ; Rohrbach vs. Germania Ins. 
Co., 62 N. Y., 47; Wilbur vs. Bowditch M. & T. Ins. Co., 10 Cush., 446 ; 
Brown vs. Williams, 28 Maine, 252. 


Franklin F. Ins. Co. vs. Martin. 


INSURANCE COMMISSIONER. 


§ 26. Lire.—Power of.—The power given by statute to the 
insurance commissioner to investigate the financial condition of 
any life insurance company of the State, to summon its officers 
before him, to compel their attendance and the production of pa- 
pers, and to examine them under oath, does not authorize him to 
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commit for contempt in refusing to be sworn and to answer ques- 
tions. 


Noyes vs. Byxbee. 


MORTGAGE. 


$27. Fire.—Right of Recovery under Loss payable to Mortga- 
gee.-—Loreclosure a Change of Title —M. was insured on her dwell- 
ing-house, which was already mortgaged to the plaintiffs, the 
conditions broken and proceedings commenced for foreclosure, 
of which the defendant insurance company had no notice. Bya 
clause in the policy the insurance was “ payable in case of loss 
to the plaintiffs to the amount of the mortgage held by them.” 
The policy stipulates, “if the property be sold or transferred, or 
any change take place in title or possession, whether by legal 
process or judicial decree, or voluntary transfer or conveyance 
* * then * * this policy shall: be void.” He/d, that the insur- 
ance was upon the property of M., and not upon the interest of 


the plaintiffs as mortgagees. 


Fogg vs. Middlesex Mut. Fire Ins. Co., 10 Cush., 337; Sanford vs. Me- 
chanics’ Mut. Fire Ins. Co,, 12 Cush., 541 ; Jackson vs. Farmers’ Mut. Fire 
Ins. Co., 5 Gray, 52 ; Hale vs. Mechanics’ Mut. Fire Ins. Co., 6 Gray, 169 ; 
Loring vs. Manufacturers’ Ins. Co., 8 Gray, 28; Turner vs. Quincy Ins. 
Co., 109 Mass., 568 ; Franklin Savings Institution vs. Central Mut. F. Ins. 
Co., 119 Mass., 240. 

Held, that the clause making the insurance payable to the 
plaintiffs was merely a contingent order; that any violation of 
the conditions and stipulations of the policy which would defeat 
the right of the assured to recover upon it, would defeat the 
right of the plaintiffs. 

Bates vs. Equitable Ins. Co., 10 Wall., 33; Grosvenor vs. Atlantic Ins. 
Co., 17 N. Y., 391 ; State Mut. F'. I. Co. vs. Roberts, 31 Pa. St., 438 ; Foote 
vs. Hartford Ins. Co., 119 Mass., 259; Smith vs. Union Ins. Co., 120 Mass., 
90; City Five Cents Saving Bank vs. Penn. Ins. Co., 122 Mass., 165. 

Held, that the foreclosure of the mortgage effected a change o 
title of the assured by legal process within the meaning of the 
policy, and the policy thereby became void. 
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Campbell vs. Hamilton Mut. Ins. Co., 51 Maine, 69; Abbott vs. Hamp- 
den Mut. F. Ins. Co., 30 Maine, 414. 


Brunswick Savings Inst. vs. Commercial Union Ins. Co. 
Rep’d Jour’l, p. 120. 


PRACTICE. 


§28. Fimre.—Lrroneous Use of Replication—The erroneous use 
of replication is an error in form only, which cannot be reached 
by general demurrer, (Graffin vs. Jackson, 11 Vroom,) and is 
cured by verdict. 

Com. Dig. Pleader F. 24; Banks vs. Parker, Hab., 76; Collins vs, Wal- 
ker, T. Raymond, 50; Lytle vs. Lee, 5 J. R., 113. 

Franklin F. Ins. Co. vs. Martin. 

$19. 


§ 29. Fire.— Alleged Waiver of Forfeiture not a Ground for In- 
junction.—If a circular addressed by the company to its policy- 
holders, alleged to state in effect that it will not forfeit policies, 
is a waiver of the right to insist on a forfeiture, the defense is 
available in a court of law, and therefore does not furnish proper 
ground for enjoining the company in equity from setting up the 
matter in a law action. 


Robinson vs. St. Louis Mutual Life Ins. Co. 
Rep’d Jour’l, p. 159. U. 8. C. C., Mo. 


§ 30. Fire.—ZImpeached Witness—Finding as to Valuation.— 
Objections to extracts read from legal authorities in requested 
written instructions, are purely technical, and it must be shown 
conclusively that they were not incorporated in the manuscript. 
An impeached witness may be a competent witness to impeach 
the witness by whom he was impeached. The impeachment af- 
fects merely his credibility, and is for the jury to consider. A 
finding for the insured for only half the valuation, does not show 
that there was, in the judgment of the jury, such an excessive 
valuation as must have been fraudulent, The finding must have 
been based on an honest over-valuation. 

Citizens F. & M. Ins. Co. vs. Short. 

Rep’d Jour’l p. 126, 
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{EPLACEMENT. 


§31. Fire.—Building Contract.—Amount of Recovery.—Right 
of Action —Rights of Mortgagee—The policy provided that the 
amount of loss was to be paid sixty days after due notice, and 
proofs in accordance with its terms, “ unless the property be re- 
placed or the company have given notice of their intention to re- 
build or repair.” There was also a provision giving the company 
the option to repair or rebuild within a reasonable time, or giving 
notice within thirty days of service of proofs, and requiring in- 
sured in such case to furnish plans and specifications. Such no- 
tice was given to insured, and plans and specifications were fur- 
nished by her, and the company refused and neglected to rebuild. 
Ihe loss was payable to mortgagee. Held, that the contract to 
insure was superseded by a building contract, and the company 
is bound as on an original contract to build, with consideration 
paid in advance, and neither the amount of loss nor of insurance 
is controlling upon the question of recovery. 

Morrell vs. Irving Ins. Co., 83 N. Y., 429; Beals vs. Home Fire Ins, Co., 
oo N. Y., 522. 

Held, that the cause of action was in the mortgagor and not 
the mortgagee. J/eld, that the option to rebuild, when exercised, 
superseded the agreement to pay the mortgagee. /icld, that no- 
tice to rebuild was properly served on the mortgagor. Held, that 
the mortgagee had no right of action under the building contract ; 
his right was limited to receipt of payment in case the option 
was not exercised. Held, that the mortgagee might perhaps in- 
tervene in equity to prevent the payment of money, or its mis- 
appropriation, in case of insufficient security, but had no other 
rights of interest in the character of the replacement. 

Cases of Tolman vs. Manufacturers Ins. Co., 1 Cush., 73, and Hastings vs, 
Westchester F. Ins. Co., N. Y. C. A., (7 Ins. L. J.,) distinguished. 

Heilmann vs. Westchester F. Ins, Co. 

Rep’d Jour’, p. 53, N.Y. C. A. 


RISK. 


§32. Fire.—Description.— Occupancy.—Construction of Policy. 
Representation and Warranty.—Sorfeiture—Parol Evidence.— 
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Estoppel— Knowledge of Agent.—The description in a policy, of 
the property insured, as a building “ occupied as a dwelling and 
boarding-house,” defines the character of the risk assumed, and 
is a warranty that the property, at the time of the insurance, was 
occupied for that purpose. 


Dervees vs. Manhattan Ins. Co., 6 Vroom, 366. 


Where the conditions of insurance provide that “if the as- 
sured shall cause the buildings, goods or other property insured 
to be described in his policy otherwise than they really are, so 
that they be charged at a lower premium than is therein pro- 
posed, the policy shall be of no force,” the policy is not avoided 
simply by a misdescription of the property. To effect an avoid- 
ance of the policy, the misrepresentation must have been opera- 
tive to cause the insurance to be effected at a lower rate than it 
otherwise would be subject to; and that question is one to be 
left to the jury. 

Columbia Ins. Co. vs. Lawrence, 2 Peters, p. 46 ; 1 Bigelow’s Insurance 
Cases, 264. , 

A written contract of insurance cannot be altered or varied by 
parol evidence of what occurred between the insured and the 
agent of the insurer at the time of effecting the insurance. Such 
evidence will not be received to raise an estoppel in pais, which 
shall conclude the insurer from setting up the defense that the 
policy was forfeited by a breach of the conditions of insurance. 
A policy described the property insured “ as occupied as a dwell- 
ing and boarding-house ;” in fact it was occupied as a country 
tavern, and there was kept for use a billiard table in a room back 
of the bar-room. The property continued to be so used until the 
fire occurred. In the conditions of insurance, dwelling-houses 
and taverns were classified as extra hazardous, and billiard-rooms 
were named as specially hazardous—-each being subject to higher 
premiums than ordinarily hazardous risks. Held, that evidence 
that the application for surance was prepared by the agent of 
the insurer, and that he knew at the time of the application that the 
property was occupied as a tavern, and that a billiard table was 
kept in it for use, could not be received for the purpose of show- 
ing that under the description of a dwelling and boarding-house, 
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the parties intended to insure the premises as !they were then in 
fact being used. 


Franklin F. Ins. Co. vs. Martin. 


SUICIDE. 


$33. Lire.—Lvidence of Insanity—Although neither an act 
of suicide nor an attempt nor a threat to commit suicide, stand- 
ing alone, creates a presumption of insanity sufficient to justify 
a jury in finding a party insane, such an act may properly be 
considered in connection with the previous demeanor and con- 
duct of the party, as an item of testimony tending to prove in- 
sanity. 

Terry vs. Ins. Co., 1 Dill., 403 ; Covertson vs. Conn. Mut. Life Ins. Co., 
3 Ins. L. J., 113; Moore vs. Conn. Mut. Life Ins. Co., 3 Ins. L. J., 444; 
McClure vs. Mut. Life Ins. Co., 3 Ins. L. J., 221; Coffee vs. Home Life 
Ins. Co., 35 N. Y. Superior Court, 314; Weed vs. Mut. Benefit Life Ins. 
Co., id., p. 887 ; Dean’s Medical Jurisprudence, 502, 508; Brooksvs. Bar- 
rett, 7 Pick., 94; Pettit’s Ex’rs vs. Pettit, 4 Humph., 191; 1 Red. on Wills, 
116; Burrows vs. Burrows, 1 Hagg. Ec., 109; Duffield vs. Robeson, 2 
Harrington, 375 ; Chambers vs. Queen’s Proctor, 2 Curt., 415 ; Charter Oak 
Life Ins. Co. vs. Redel, 10 Chi. L. N., 105; Fant vs. Pleasants, 22 Wall. 
Cases distinguished of People vs. Francis, 38 Cal., 183; Staples vs. Har- 
rington, 58 Maine, 459, 460; Field vs. Hall, 2 Abbot, U. S., 514; Knicker- 
bocker Life Ins. Co. vs. Peters, 42 Maryland, 414 ; Carpenter vs. Carpen- 
ter, 8 Bush., 283 ; 2 Green. Ev., 689. 

Wolff vs. Ct. Mut. Life Ins. Co. 

Rep’d Jour’I, p. 97. U.S. C. C., Micn. 


TITLE. 


§34. Lire.—O/ Beneficiary.—The charter of a mutual benefit 
association provided for the payment, on the death of each mem- 
ber, of a certain sum to a person designated, at the time of join- 
ing by such member, or to his legal representative ; there was a 
proviso that when a member died leaving a wife or children, he 
should have no power to deprive them of benefits. A. joined the 
society, stating in his application that the fund arising on his 
death should be paid to C., a niece of his deceased wife, and in 
the family of whose father A. resided. A. died. Held, that the 
acceptance of the application was a contract on the part of the 
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association to pay the money to C. on A.’s death, and that C. 
would take in preference to the daughter and only child of the 
deceased, who, at the time of the application, was married and 
living apart from her father. 

Potter’s Dwarris, 118 ; U. S. vs. Dickson, 15 Pet., 141. 

Penn Mutual Relief Association vs. Folmer et al. 

Rep’d Jour'l, p. 115. 


VALUATION. 


§ 35. Fire.— Excessive, when not Fraudulent.—Evidence.—Find- 
ing by Jury.—Mere over-valuation by insured in his application 
for insurance, however gross, is not conclusively willful and fraud- 
ulent as a matter of law, but is a proper subject of consideration 
for the jury as evidence of fraud. If made in good faith, it is 
not a fraudulent over-valuation that will defeat the policy. 

Franklin Life Ins. Co. vs. Vaughan, 2 Otto, 516. 

Objections to extracts read from legal authorities in requested 
written instructions, are purely technical, and it must be shown 
conclusively that they were not incorporated in the manuscript. 
An impeached witness may be a competent witness to impeach 
the witness by whom he was impeached. The impeachment af- 
fects merely his credibility, and is for the jury to consider. A 
finding for the insured for only half the valuation, does not show 
that there was, in the judgment of the jury, such an excessive 
valuation as must have been fraudulent. The finding must have 
been based on an honest over-valuation. 

Citizens F. & M. Ins. Co. vs. Short. 


WARRANTY. 


§36. Fire.—And Representation.—Knowledge of Agent.—Evi- 
dence.—A collateral representation must be fraudulent to avoid 
the policy, but a warranty need simply be untrue. 

Dervees vs. Manhattan Ins. Co., 5 Vroom, 247. 

Proof that the agent of the insurer had knowledge of the true 
state and condition of the premises, is a complete answer to al- 
leged false and fraudulent representation. 
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Marshall vs. Mutual Fire Ins. Co., 7 Foster, 157; Hartford Protec. Co. 
vs. Harmer, 2 Ohio State R., 643 ; Patton vs. Ins. Co., 40 N. Hamp., 375 ; 
State Mutual vs. Arthur, 6 Casey, 315. 

Where the insurer defends on the ground of a breach of war- 
ranty, it is no answer that he knew that such warranty was not 
in fact true. 

Columbia Ins. Co. vs. Cooper, 50 Penn. St., 331 ; Smith vs. Cash Mutual 
Ins. Co., 24 Penn. St. R., 320. 


Evidence of the knowledge of agent is inadmissible, even though 
he may have filled out the policy. 

Citing and discussing Lockner vs. Home Mutual, 17 Missouri, 247 ; Hough 
vs. City Fire Ins. Co., 29 Conn., 10; Barrett vs. Union Mutual, 7 Cush., 
175 ; Lowell vs. Middlesex Ins. Co., 8 id., 127; Jenkins vs. Quincy Mutu- 
al, 7 Gray, 370 ; Kobbe vs. Hamilton Mutual, 11 id., 163 ; Jennings vs. Che- 
nango County Ins. Co., 2 Denio, 75 ; Rohrbach vs. Germania Ins. Co., 62 
N. Y., 47; Columbia Ins. Co. vs. Cooper, 5 Penn. St., 331; Sheldon vs. 
Hartford Fire Ins. Co., 22 Conn., 235 ; Glendale Woolen Co. vs. Protection 
Ins. Co., 21 Conn., 19-37 ; Jennings vs. Chenango County M. Ins. Co., 2 
Denio, 75; Vandevoort vs. Columbian Ins. Co., 2 Caines, 155 ; Van Schaick 
vs. Niagara Falls Ins. Co., 68 N. Y., p. 4838; Maher vs. Hibernia Ins. Co., 
67 N. Y., 283 ; Ins. Co. vs. Lyman, 15 Wall., 664; Ins. Co. vs. Mowry, 96 
U. S., 544; Ins. Co. vs. Wilkinson, 13 Wall., 222 ; Combs vs. Hannibal Ins, 
Co., 438 Missouri, 188; Peck vs. N. L. Mutual, 22 Conn., 575; Bevin vs, 
Conn. Mutual, 23 Conn., 244; Bebee vs. Hartford Co. Mutual, 25 Conn., 
51; Hongh vs. City Fire Ins. Co., 29 Conn., 10 ; Woodbury Savings Bank 
vs. Charter Ouk Ins. Co., 31 Conn., 519. 

Franklin F. Ins. Co. vs. Martin. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED S'1 ATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF INDIANA. 


Appeal from Hamilton Circuit Court. 


AMERICAN INS. CO. 
> 


vs. 
AMOS PETTIJOHN. 


The Indiana statute requires the filing of a renewal certificate in January and 
July of each year, by the agent, as a seqnisite for authority to do business. 
Held, that the agent is allowed the entire month for complying with the require- 
ment, and duriug that period is entitled to do business on the certificate pre- 

viously filed. 


Held, that a note given for a policy issued in January before the filing of a renewal 
certificate was valid. 
Judgment reversed. 


Surrrs, Suirts, and Ferrie, for Appellant. 


Worpen, J. 
This was an action by the appellant against the appellee upon a 
promissory note, executed by the defendant to the plaintiff for the 
payment of a premium or a policy of insurance issued by the plain- 
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tiff to the defendant. Trial by the court ; finding and judgment for 
the defendant. The case is before us on the following evidence : 

The plaintiff is an insurance company organized under the laws of 
the State of Illinois, and seems to have been defeated in this action 
on the supposed ground that our law had not been complied with at 
the time of the execution of the note and the policy. Before the 
agent or agents of any insurance company incorporated in any other 
State can lawfully transact any business of insurance in this State, 
he or they must produce a certificate of authority from the auditor of 
the State. This certificate is to be issued by the auditor, upon a state- 
ment under oath of the president or secretary of the company, show- 
ing certain matters not necessary to be repeated. We copy 
the following clause of the statute: “And upon the filing of 
the aforesaid statement and instrument with the auditor of state, 
and furnishing him satisfactory evidence of such investment as 
aforesaid, it shall be the duty of such auditor to issue a certificate 
thereof, with authority to transact the business of insurance, to the 
agent or agents applying for the same, and said statement, instru- 
ment and evidence shall be renewed semi-annually, in the months of 
January and July of each year ; and the auditor of state, on being sat- 
isfied that the capital, securities and investments remain secure as at 
first, shall furnish a renewal of certificate as aforesaid, and the agent 
or agents obtaining such certificates shall thereafter file the same, 
together with a certified copy of the statement on which it was ob- 
tained, in the office of the clerk of the Circuit Court of the county 
in which such agency is established, both of which documents shall be 
carefully preserved for public inspection by said clerk.” 1 R. S., 1876, 
p. 594, sec. 1. 

In this case the plaintiff’s agent filed in the office of the clerk of 
the Circuit Court of Hamilton County, where the business was trans- 
acted, the proper certificate of the auditor of state, together with a 
certified copy of the statement on which it was obtained, on October 
25, 1871. He also filed in the same office a like renewal certificate, 
together with a certified copy of the statement on which it was ob- 
tained, on January 27, 1872. 

The note sued on was executed, the policy issued, and the busi- 
ness transacted between October 25, 1871, and January 27, 1872 ; but 
to be more specific, the transaction was not closed by the acceptance 
on the part of the company of the appellee’s application for insurance, 
and the issuing of the policy, until January 6, 1872. 

The appellee contends that the note is void, because at the time the 
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transaction was closed by the acceptance of his application for insur- 
ance on the part of the company, and the issuing to him of his 
policy, the agent of the company had not filed his renewal certificate. 

On the other hand, the appellant claims that its agent had the 
whole of the month of January, 1872, in which to file the renewal 
certificate, and that the company by its agent could lawfully transact 
insurance business under the certificate filed October 25, 1871, until 
the close of the month of January, 1872. The latter is the view 
which we take of the question. 

The legislature, it will be seen, did not provide that the renewed 
certificates should be issued or filed at any particular time in the 
months of January or July. It is clear therefore, we think, that the 
agents of the company have the whole of those months in which to 
file such renewal certificates ; and that they may lawfully transact 
insurance business under the original or preceding certificates until 
the close of the next succeeding months of January or July, as the 
case may be. 

The judgment below is reversed with costs, and the cause re- 
manded for a new trial. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF NEW YORK. 


WILLIAM R. GRACE er at. 


Us. 


AMERICAN CENTRAL INS. CO. or Sr. _, 


The policy authorized the company to terminate it at any time by giving notice of 
cancellation to the insured. 


Held, that neither a return of the policy nor a written notice was necessary. 


Held, that a statement by the agent that upon the return of the policy he would 
cancel it, or a mere wish expressed by the company to have it canceled, would 
not be sufficient notice of cancellation. 


Held, that if the action or language of the agent conveyed to the insured a knowl- 
edge of the cancellation by him at that time, this was sufficient notice. 


* Case tried Oct. 4, 1878. 
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Held, that the effect of what was said and done between the parties, may properly 
be a question of fact for the jury. 


Wrncuester Brirron, Esq., for Plaintiffs. 
Gerorcre W. Parsons, Esy., for Defendant. 


Benevict, J. 

Gentlemen of the jury: It is not impossible that this case turns 
upon questions of law, and that the responsibility of its decision be- 
longs to me. But as I now view the case there is a single question 
of fact for the jury to determine. 

A valid policy of insurance was issued by the defendants to the 
plaintiff upon certain property. A fire occurred, and the defend- 
ants became bound to pay the sum of $5,447.37 on this policy if it 
was an existing policy at the time of the loss. If the policy had been 
canceled, the defendants are not liable to pay anything. 

The policy contains a clause authorizing the company to put an 
end at any time by notice of cancellation. Neither the law nor the 
contract requires a written notice of cancellation, but’ some proper 
notice is required. It was not necessary that the policy be returned 
in order to effect a cancelment of the contract. 

By this contract the parties have agreed that a notice of cancel- 
ment shall put an end to it. The question of fact is, whether there 
was notice of the canceling of the policy given by William Carroll, 
who acted for the company, to Mr. Anthony, who for the purposes of 
this question must be taken to be the agent of the plaintiff. 

Counsel on the part of the plaintiff insists that I should decide, as 
matter of law, that there was no notice given ; but it seems to me 
that it is proper for the jury to consider what was said and done by 
Mr. Carroll and Mr. Anthony in regard to canceling the policy, and 
say as a matter of fact whether or no Mr. Carroll gave Mr. Anthony 
notice that that was the end of that policy. If you should come to 
the conclusion that what Mr. Carroll said amounted to this, that 
upon returning the policy he would cancel it, then that would not be 
a notice of cancellation sufficient to terminate the contract. Cancel- 
lation can be effected without returning the policy, but if all that 
Mr. Carroll did was to express a wish to have the policy canceled, 
that would not be canceling the policy. 

The question is, whether he did or said what conveyed to An- 
thony knowledge of a cancellation of the policy by him at that time. 
If he gave such notice, then the defendants are entitled to a verdict. 
If he did not, then the plaintiffs are entitled to a verdict for $5,447.37. 





Wolff vs. Conn. Mut. Life Ins. Uo. 


UNITED STATES CIRCUIT COURT. | 


EASTERN DISTRICT OF MICHIGAN. 


HELENA WOLFF } 


Vs. 


CONNECTICUT MUTUAL LIFE INS. CoO. 


Although neither an act of suicide nor an attempt nor a threat to commit suicide, 
standing alone, creates a presumption of insanity sufficient to justify a jury in 
finding a party insane, such an act may properly be considered in connection 
with the previcus demeanor and conduct of the party as an item of testimony 
tending to prove insanity. 


This was an action upon a policy of insurance, whereby the life of 
Henry Wolf was insured by the defendant, to the amount of $2,000. 
The defense was that the assured committed suicide—a risk not 
covered by the policy. To this the plaintiff replied that the assured 
was insane at the time he took his life. The case was tried before a 
jury, and a verdict rendered for the full amount of the policy, and 
interest. 

Motion was made for a new trial, upon the ground that there was 
no proper evidence to go to the jury that the insured was insane at 
the time he took his life. 

The evidence of ins:nity consisted of certain eccentricities and 
temporary hallucinations, occurring from about a year and a half up 
to ubout, three months before the suicide. The first of these instances 
took place about a year and a half before his death, when he was 
walking home at noon with his brother. The witness relates the in- 
cident as follows: “It had rained before, and there was a puddle of 
water standing on the silewaik, and when he came there he slapped 
me on the arm and suys, ‘See! there is money—czan’t you see? I will 
make money out that ; that is the biggest thing in the world to mike 
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money out of.’ I laughed at him, and I says, What is the matter 
with you, are you out of your mind, or what ails you? ‘Don’t you 
see that dog?’ he says; ‘ heis chasing me. Why, he follows me all the 
time.’ There was no dog there. He went to dinner as usual, 
and returned to his work in the afternoon.” On another occasion he 
called his wife up in the night and wanted to know if she didn’t hear 
singing outside. He said he thought he heard them singing just 
asin church. It seems there was no one there. Immediately after 
hearing this music he went to bed and to sleep, and in the morning 
attended to his business as usual. Another incident his wife relates’ 
as follows: “ Then again he got up in the middle of the night, when 
it was raining and thundering ; when I woke up he was off. I didn’t 
know where he was. I got up and made the light, and waited about 
an hour, and then he came. He said he had been up on top of the 
house, and was all wet. He did that two or three times. The last 
summer of his life he said it was very nice on top of the house when 
it rained ; he liked it. Again he woke up one night and wanted to 
go off. I had just been sick and I could not follow him. He got up 
in the middle of the night, in his night-clothes, took the key out of 
the door, and went off with nothing on. About five o’clock in the 
morning a policeman came and wanted some clothes for him. He 
said they had him in the police station. He often did that nights. 
This was in the summer before his death.” 

Another incident is related by his brother : ‘‘He came to my house 
very early in the morning, about five o’clock, knocked on the door, 
and I got up out of bed and asked him what was the matter. He 
says, ‘Can you see all those men out there? All those men want to 
kill me, every one of them. Don’t you see them? Every one, up 
there on the street, wants to knock me down.’ I says, ‘ What is the 
matter with you? Come here andsit down.’ My wife gave him a cup 
of coffee and he sat down, but he talked of different things, took his 
coffee and went off. He went to work after breakfast as usual.” At 
another time he came into the store in the middle of the afternoon, 
locked the door, took the key up stairs where his brother was, and 


made some remarks betraying hallucination and temporary derange- «: 


ment. At another time he came up stairs where his men were at °° 
work, and compelled one whom he thought had been slow in some 
errand, to walk up and down the room briskly forty or fifty times. 
At another time he bought a horse for one hundred and twenty 
dollars, but was not satisfied with him and tried to sell him to his 
clerk for twenty-five cents. The clerk gave him the money, and at 
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night when he went home he found the horse at his stable, Wolff 
having ordered his teamster to take him there. The next day, the 
the clerk says, “I told him I was only joking when I gave him the 
twenty-five cents ; that I would like to have him take the horse back. 
‘No,’ he said, ‘I was sick of my bargain.’ He didn’t want the horse, so 
I kept him. I offered it to him several times. He would not take it 
back, until, after he died, I gave it back to Mrs. Wolff.” At another 
time his sister-in-law came with her husband, on Sunday, to his 
house. Wolff told her he didn’t want her there, and she must go 
home. This seemed strange to his wife, as he had always before been 
glad to see her. Upon the day of his death, a female acquaintance 
and friend of the family came to visit at his house, and Wolff sent her 
home—so much to his wife’s chagrin that she went home with her, 
and when she returned, found her husband lying dead upon the sofa, 
with a discharged pistol in his hand. It was shown that several times 
that day he threatened to take his own life, and declared to his 
brother that he would not live longer. Returning home from his 
work he dismissed his wife’s friend, as above stated, and soon after 
shot himself. This was, substantially, all the testimony tending to 
show insanity. 


Messrs. TrowsripGe & Dowtine, for Plaintiff. 
_. Messrs. C. I. Watxer and A. B. Maynarp, for Defendant. 


i 
73 Brown, J. 
In considering whether there was sufficient evidence to be sub- 
. mitted to the jury, it was insisted at the outset of the argument that 
-q the act of suicide in itself was no evidence of insanity, and indeed it 
vay OS conceded that, standing alone, it would not be sufficient proof to 
cama justify a verdict for the plaintiff. I find no case which goes further 
“= than this. In Terry vs. Ins. Co.,1 Dill., 403, and Coverston vs. Conn. 
ee Mut. Life Ins. Co., 3 Ins. L. J., 113, it is stated, ‘‘there is no pre- 
sumption of me, prima facie or otherwise, that self-destruction arises 
“= from insanity.” In Moore vs. Conn. Mut. Life Ins. Co., 3 Ins. L. J., 
> 444, Judge Longyear says, “The fact of suicide is not, in itself, evi- 
dence of insanity.” In McClure vs. Mut. Life Ins. Co., 3 Ins. L. J., 
- 221, it is said by the N. Y. Court of Appeals, “ Insanity cannot be 
== presumed from the mere commission of this act.” The question was 
a fully and ably discussed in Coffee vs. Home Life Ins. Co., 35 N. Y. 
* Superior Court, 314. The court upon the trial at nisi prius charged 
“that, “the law cannot and does not presume that a man in the full 
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possession of his mental faculties, in that normal condition of mind 
which we call sanity, will deliberately take his own life ; and there- 
fore, so far as there is any presumption, it favors insanity at the time 
of committing an act of self-destruction. I therefore charge you, as 
matter of law, that as affecting this case, you must presume that the 
deceased when he took his life was not in a sound state of mind.” 
This was held to be error, and Chief Justice Barbour, in delivering 
the opinion, observes : ‘‘ The most that can be said is, that inasmuch 
as many, and perhaps most persons who destroy their own lives, are 
insane at the time, the fact of such self-destruction of itself wholly 
removes the presumption of sanity.” Sedgwick, J., in concurring, 
also remarks that a judge, as such, cannot determine whether an indi- 
vidual case of suicide is the result of insanity; that he cannot make 
a presumption upon the subject which is a generalization, more or 
less perfect, from individual cases. The same judge observes in a 
subsequent case in the same volume, Weed vs. Mut. Benefit Life 
Ins. Co., p. 387, the mere fact that a man kills himself does not create 
a presumption that he was insane. The general presumption is that 
every man is sane until the contrary is proved by the facts of the 
ease. Suicide is but one fact, which goes with all other pertinent 
facts to the jury, for the purpose of getting from them a verdict as 
to whether the facts prove insanity. 

This is the limit of authority upon the subject. It follows, then, 
that neii‘her an act of suicide, nor an attempt nor a threat to commit 
suicide, standing alone, creates a presumption of insanity that would 
be suflicient to justify a jury in finding the party insane. None of the 
enses, however, go so far as to say that such an act cannot be con- 
sidered in connection with the previous demeanor and conduct of the 
party as an item of testimony tending to prove insanity. Indeed, to 
sty that suicide under no circumstances is evidence of insanity, is 
to contradict the experience of every person who has dealt with the 
insane. Que of the most frequent forms of mental disease is known 
as snicidal mania. Dean’s Medical Jurisprudence, 508. The author re- 
marks, in connection with this form of derangement, ‘‘ Another feature 
which it possesses, in common with other forms of mental alienation, is 
the occasional exaggerations that are witnessed when its symptoms 
for a time disappear, the clouds of melancholy seeming to vanish, 
and all appearances indicating a return to life and its enjoyments. 
Again, the propensity will reappear, and generally in the end accom- 
plish its purpose.” I think no court could be found to hold that 
repeated and causeless attempts to take one’s life would not be 
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proper to go to the jury as evidence of insanity. If repeated attempts 
are evidence, it is difficult to see why a single attempt or an act of 
suicide may not also be permitted to go to the jury, as there must 
be a first time. From motives of public policy rather than upon 
strictly philosophical principles the law has pronounced, and I have 
no doubt properly, a single act insufficient evidence of mental dis- 
euse ; but in connection with other circumstances it has always been 
deemed worthy of consideration. In Brooks vs. Barrett, 7 Pick., 94, 
and in Pettit’s Ex’rs vs. Pettit, 4 Humph., 191, it is said the law 
does not consider the act of suicide as conclusive evidence of insanity ; 
but in both these cases it was laid before the jury in connection with 
other circumstances. See also 1 Red. on Wills, 116; Burrows vs. 
Burrows, 1 Hagg. Ec., 109 ; Duffield vs. Robeson, 2 Harrington, 375 ; 
Chambers vs. Queen’s Proctor, 2 Curt., 415. In all these cases it is 
inferentially if not directly held that suicide is a legitimate item of 
testimony. 7 
The rule of the criminal law is the same. From motives of public 
policy the law will not permit a person charged with larceny to say 
that the act itself proves him insane, while repeated and causeless acts 
of the same kind would be the strongest and often the only possible 
evidence of a species of mental disorder known as kleptomania. 
Dean’s Med. Juris., 502. Instances are by no means rare, of ladies 
whose birth and education would render them abhorrent of a criminal 
act, and whose circumstances would naturally remove them from 
temptation, being detected in frequent attempts to steal articles of 
trifling value, apparently from no motive except the gratification of an 
abnormal passion. Such facts are undoubtedly proper to be laid be- 
fore a jury, as evidence of kleptomania, A like rule obtains in cases 
of arson, homicide, and possibly other crimes. In determining, then, 
whether the evidence of insanity in this case was sufficient to justify a 
verdict for the plaintiff, I think the fact of the suicide and the 
threats made upon the day of the death of the deceased, were proper 
to be considered by the jury in connection with his previous condact. 
It is insisted, however, that the insane acts relied upon were simply 
eccentricities of demeanor, or at most temporary hallucinations, which 
lasted but a few minutes at a time, and ceased entirely some months 
before his death, leaving him perfectly sane and able to take care of 
his business. It is quite true, there isno presumption of the continu- 
ance of insanity temporary in its character ; but I apprehend that in 
most if not all the cases that support that doctrine, the delusions 
were connected with some bodily disease, such as fever, pleurisy, or de- 





102 Report of Decisions. [Feb., 


lirium tremens, and necessarily ceased with returning health, or that 
they occurred so long previous to the commission of the act in ques- 
tion, there could be no possible relation between them of cause and 
effect. People vs. Francis, 38 Cal., 183 ; Staples vs. Harrington, 58 
Maine, 459, 460 ; Field vs. Hall, 2 Abbot, U. S., 514; Knickerbocker 
Life Ins. Co. vs. Peters, 42 Maryland, 414 ; Carpenter vs. Carpenter, 
8 Bush., 283 ; 2 Green. Ev., 689. 

It does not appear in this case that Wolff was affected with any dis- 
order likely to be accompanied by insane manifestations. The delu- 
sions to which he was subject extended over a period of several months, 
and recurred without regularity, and apparently without cause. While 
nothing unusual was observed in his demeanor for some months be- 
fore the day of his death, his manner upon that day was such as to 
attract his brother’s attention, and his conduct toward a visitor at his 
house, such as to excite his wife’s anger and induce her to leave her 
home. There was as much likelihood of a recurrence of his insanity 
upon that day as upon any on which his previous hallucinations had 
occurred, and it was for the jury to say whether such was in fact the 
case. In this class of cases, courts are very loth to take the question 
of insanity from the jury, and in the recent case of the Charter Oak 
Life Ins. Co. vs. Redel, 10 Chi. L. N., 105, the Supreme Court of 
the United States said, if there was any evidence of insanity the judge 
could not properly take the case from the jury. While I think there is 
nothing here indicating that the court intended to vary the rule an- 
nounced in Fant vs. Pleasants, 22 Wall., and that we should still be 
justified in disregarding a scintilla of evidence and instructing a ver- 
dict for the defendant, I think very great caution should be exercised 
in withdrawing from their consideration the question of insanity upon 
which the opinions of men equally wise are likely to differ. While it 
is quite possible there may be a strong bias in this class of cases 
against insurance companies, this is an argument which should be ad- 
dressed to the legislature rather than the courts. I think there was 
no error in submitting the question to the jury in this case. 





1879.] Burgess vs. Equitable Marine Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Ocroser Term, 1875. 


SYLVANUS W. BURGESS 
US. 


EQUITABLE MARINE INS. CO. 


The vessel was insured ‘‘at and from Plymouth to the Banks, cod-fishing, and at 
and thence back to Plymouth.’’ Only a part of the necessary bait was taken, 
it being expected that the rest could be procured atthe Banks. This was found 
impossible on arrival at the Banks, and the vessel went to St. Peters, over 100 
iniles distant, to secure the necessary supply. ‘There was no evidence of such 
a usage in this class of voyages. 


Held, that going to St. Peters was a departure from the voyage described in the 
policy. 
Held, that in order to justify such a departure, the necessity must arise from some 


peril in the prosecution of the voyage within the limits named in the policy, 
and not in the prosecution of the business for which the voyage was undertaken. 


Held, that the vessel might have delayed any reasonable time on the Banks to pro- 
cure bait, but the departure for that purpose was a deviation which avoided the 
policy. 

Judgment for defendant. 


Enpicort, J. 

By the terms of the policy, the vessel was insured “at and from 
Plymouth to the Banks, cod-fishing, and at and thence back to Ply- 
mouth.” This isa definite and distinct description of the contem- 
plated voyage between two fixed termini. The Banks are named as 
the outward terminus, and while there engaged in cod-fishing, and 
until her return to Plymouth, the vessel was covered by the policy. 
The language used is not open to the construction that it was the in- 
tention of the parties to insure her while prosecuting the adventure 
elsewhere, or doing what was necessary to make it successful outside 
and beyond the prescribed limits. A voyage is the sailing of a vessel 
from one port or place to another port or place, and the purpose for 
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which it is to be conducted, whether as a trading, freighting or fish- 
ing voyage, is often mentioned in policies of insurance. But this de- 
signation cannot vary, change or extend the description, route or ter- 
mini of the voyage, as named in the policy, unless some usage, con- 
nected with the particular trade or adventure, is shown to exist. No 
evidence was offered of a usage in such voyages to leave the Banks 
and go into port for bait. So far as the evidence reported discloses 
any usage in that regard, it appears that for some years it had been the 
practice to carry out a limited amount of bait, and to rely upon ob- 
taining an additional supply on the Banks. Such being the practice 
to obtain bait on the Banks, when the supply taken out was ex- 
hausted, a departure from the Banks for that purpose could not have 
been contemplated by the parties in making the policy. We have 
therefore a definite description of the voyage in the policy, anda 
usage that does not extend its provisions. ‘The question decided in 
Friend vs. Gloucester Ins. Co., 113 Muass., 326, arose upon a clause in 
a policy prohibiting a fishing vessel from sailing on a voyage east of 
Cape Sable after a certain date, and throws no light upon the con- 
struction to be given to the words of this policy. The decision in 
The Tarquin, 2 Lowell, 858, turns upon the cons!ruction of the ship- 
ping articles of seamen, and not of a policy of insurance. 

We are therefore of opinion that the vessel, by leaving the 
Banks and going to St. Peters for bait, departed from the voyage de- 
scribed in the policy ; and the only question to be determined is, 
whether in law there has been a deviation which avoids the policy. 

It may be stated in general terms that the assured is protected by 
his policy, while the vessel pursues the usual and cus'omary course 
of the voyage ; but any departure from the course, or delay in prose- 
cuting it, without necessity or just cause, is a deviation and discharges 
the insurer, because another voyage has been voluntarily substituted 
for that which was insured. Whether the degree or period of the 
risk is increased is unimportant, as the assured has no right to sub- 
stitute a different risk. Whenever, therefore, there is a manifest de- 
parture from the course of the voyage, the assured must show that it 
was justified by the necessity of the case. Stocker vs. Harris, 3 Mass., 
418 ; Brazier vs. Clapp, 5 Mass., 1; Coffin vs. Newburyport Ins. 
Co., 9 Mass., 436, 449 ; Kettell vs. Wiggin, 13 Mass., 68. 

In the case at bar, the alleged necessity arose from scarcity of bait. 
The plaintiff did not put on board, when the vessel sailed from Ply- 
mouth, enough for the entire trip. Squid had been plenty on the 
Banks during several years previous to 1874, and the plaintiff relied 
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upon catching them there and using them for that purpose. They 
happened this season to be very scarce, and after fishing three weeks, 
and nearly exhausting his supply, the master sailed for S:. Peters, 
over one hundred miles distant, procured bait, and returned to the 
Banks after an absence ofa week. It is to be observed that this so- 
called necessity did not arise from any peril insured against in the 
policy, or ordinarily insured against in policies of insurance, and did 
not involve the safety of the vessel, or of any property on board ; it 
had relation solely to the success of the fishing adventure, and in this 
the defendant had no interest, and had assumed no responsibility. 
We are of opinion that the claim of the plaintiff cannot be sustained ; 
and that anecessity to justify the departure in this case cannot be 
found in the fact that without going to St. Peters for bait the voyage 
would have failed to be successful or profitable to the plaintiff. 

The strictness with which the courts have held the insured to the 
route named in the policy isillustrated by the cases already cited, and 
by many others cited at the argument. Dodge vs. Essex Ins. Co., 12 
Gray, 65 ; Middlewood vs. Blake, 7 T. R., 162 ; Brown vs. Taylor, 4 
A. & E., 241 ; Fernandez vs. Great Western Ins. Co., 48 N. Y., 571; 
Merchants’ Ins. Co. vs. Alger, 32 Penn. St., 330. But the question 
to be determined here is, what is the nature and extent of the neces- 
sity or just cause which will warrant a departure from the route ? 

In this connection it may be well to refer to the necessities which 
clearly justify a departure. There is no deviation when the master is 
compelled by force, either to depart from his route or delay its prose- 
cution by the acts of his crew; Elton vs. Boyden, 2 Stra., 12, 64; 
Driscoll vs. Passmore, 1 B. & P., 200; Driscoll vs. Bovil, 1 B. & P., 
313 ; or where he is detained by those in authority ; or taken out of 
his course by a ship of war. Scott vs. Thompson, 1 N. R., 181. In 
Phelps vs. Auldjo, 4 Camp., 350, a master was ordered to sail out and 
examine a vessel in the offing by a captain of a king’s ship, and it 
appearing that he complied without remonstrance or threat of force, 
it was held to be a deviation. See also Wiggin vs. Gray, 7 Mass., 
249. Incases of this description, there must be a vis major com- 
pelling a departure or delay which excuses the master. 

So where the master is obliged to leave his course, or delay by 
stress of weather or other peril of the sea, or to go into port to repair 
or refit, or to reman or recruit his crew disabled by sickness or re- 
duced by casualties, or to avoid capture, or to join convey in time of 
war, there is no deviation. It is unnecessary to cite all the cases 
which fall within these exceptions ; many of those relied on by the 
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plaintiff are clearly within them. Dunlap vs. Allen, Miller on Ins., 
414 ; Green vs. Elmslie, Peake, 212; Clark vs. United States Ins. 
Co., 7 Mass., 365. ‘The case last cited is put upon the express ground 
that the ship was prevented, by causes insured against, from proceed- 
ing on her route, and the departure was from necessity. See also 
Folsom vs. Merchants’ Ins. Co., 38 Me., 414. 

Nor is the departure from the route for the purpose of saving 
human life a deviation ; nor is a policy avoided when the ship goes 
out of her course to obtain necessary medical assistance for those 
lawfully on board. Bond vs. Ship Com., 2 Wash. C. C., 80 ; Perkins 
vs. Augusta Ins. Co., 10 Gray, 312. In this class of cases, the justi- 
fication doesf{not rest on the same ground as in those previously no- 
ticed. Itis allowed from motives of humanity, and cannot be ex- 
tended to the saving or protection of property. In all other cases, 
the necessity must be a real and imperative necessity affecting the 
vessel, such as actual force preventing the master from exercising his 
will, peril of the sea, danger of capture, want of repair, disability of 
the crew, or unseaworthiness, occurring under such circumstances 
that the master, acting upon his best judgment for the interest of all 
parties, hus no alternative and is forced to leave his route or delay 
its prosecution. 

When the departure is caused by such a necessity, the change of 
route in no respect alters the insurance, because the course of a sea 
voyage must at times be necessarily subject to extraordinary perils of 
the sea, and contingencies beyond the control of the master, and in 
the presence of which he is forced to succumb ; and when they oc- 
cur, and he is obliged to depart from the usual course of the voyage, 
there is no deviation in the legal sense of the term, for the departure 
is the necessary incident of the route named in the policy as prose- 
cuted at the time by the ship. The probability of such occurrences 
is well understood ; they are known perils of the voyage, and enter 
into the ordinary contract of marine insurance, and when the mas- 
ter, compelled by the necessity, does that which is for the benefit of 
all concerned, the act is within the intention of the policy as much as 
if expressed in terms. It would be practically impossible to state in 
the policy all the perils which might arise in a sea voyage, and excuse 
departure from the route ; and therefore, by the rules of iuterpreta- 
tion applicable to this species of contract, the policy is held by impli- 
cation to include them. See Green vs. Pacific Ins. Co., 9 Allen, 216, 
619. In such a policy as this, the necessities justifying a departure, 
in the absence of usage, from the route, and a visit to a port not 
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named, are those which are caused by some peril occurring in the 
prosecution of the voyage within the limits named in the policy, and 
not those which arise in the prosecution of the business for which 
the voyage was undertaken. 

It is true, there is a class of cases much relied on by the plaintiff, 
where the test is whether the ship at the time of the alleged devia- 

. tion was pursuing the object and business of the voyage. But those 
are cases of delay, where the ship was at the port or place named or 
permitted in the policy. The permission to go to certain ports or 
places must always be constrned in reference to the purp»se of the 
voyage. Williams vs. Shee, 3 Camp., 469 ; 1 Arnould on Ins., §§ 141, 
142. Any delay for the prosecution of other business, or any un- 
reasonable delay in prosecuting the business of the voyage at such 
port, is a deviation. African Merchants’ Co. vs. British and Foreign 
Marine Ins. Co. L. R. and Ex., 154. But if the delay was neces- 
sary in order to accomplish the objects of the voyage, and was reason- 
able under the circumstances of the case, then there is no deviation. 
Ins. Co. vs. Catlett, 12 Wheat., 383; Phillips vs. Irving, 7 M. &. G., 
325. In other words, if the ship is ata place permitted, the delay shall 
not be a deviation, if it is necessary in the proper prosecution of the 
business of the voyage. But this test cannot be applied to a depart- 
ure from the route to a port not named or permitted, for the pur- 
pose of the adventure. In all trading voyages, for example, the ship 
is confined t» the ports or coasts named in the policy, and she can- 
not depart to other places simply because she may better prosecute 
the trade elsewhere. If the departure from the route to insure the 
success of the adventure can be justified as a necessity, it would be 
difficult to state any limit to the privilege, or to the duration of the 
insurance, and in the absence of permission to do so in the policy, it 
cannot be implied. See Kittell vs. Wiggin, 13 Mass., 68 ; Robertson 
ve. Columbia Ins. Co., 8 Jobns., 489. 

The plaintiff’s vessel might have delayed for any reasonable time 
upon the Banks for the purpose of fishing or getting bait, without be- 
ing guilty of deviation, and would have been protected by the policy, 
even without proof of usage, because fishing was the purpose of the 
voyage, and she could properly prosecute it within the route named 
in the policy. Noble vs. Kumoway, 2 Doug., 510, 513; but she could 
not go beyond or away from the route for that purpose. 

The illustration put by the defendant’s counscl, is apposite: ‘‘ If 
a vessel insured to Havana and back should learn, before entering the 
port, that there was no cargo there with which she could be loaded, 





108 Report of Decisions. [Feb., 


no one. would say that her policy protected her in going to the near- 
est port where a cargo could be had.” Other illustrations may be 
given. If « vessel insured to a particular port having letters of credit, 
should find, on arrival, that the parties on whom they were drawn 
had failed, she could not go to another port for funds and return for 
her cargo and be protected by her policy. 

If fish had been scarce on the Banks in 1874, it would hardly be 
contended that the vessel could have gone to other fishing-grounds 
to fish, although not more distant than St. Peters, and yet if she was 
justified by necessity in leaving to obtain bait at St. Peters, and to 
return in order to make the trip successful, it would be difficult to 
hold that the same necessity would not allow her to fish elsewhere. 

In the argument of the plaintiff’s counsel, no case was cited which 
sustains the position he has assumed, and we are not aware of any case 
which goes to this extent. In Green vs. Pacific Ins. Co., 9 Allen, 216, 
the voyage was broken up by reason of the perils to the ship insured 
against in the policy, and the question was as to the right to aban- 
don. In Stocker vs. Harris, 3 Mass., 409, which is strongly relied 
on by the plaintiff, an American ship sailiug under Spanish colors, as 
allowed by the policy, delayed at Vera Cruz five months for the pur- 
pose of recovering outward cargo, which had been seized, after land- 
ing, by the authorities. The captain failed to obtain a restitution, 
and being unable to obtain a clearance from Vera Cruz to the United 
States under Spanish colors, without giving bond to land his cargo in 
some port of the dominion of Spain, and there being a partner of a 
Spanish house in Havana by whose assistance he could restore the 
character of his ship as an American bottom, he took a cargo and 
freight and sailed for Havana. It is stated in the opinion, though 
not necessary to the decision, that the delay at Vera Cruz was not a 
deviation. And it was said by the court: ‘It may be understood 
that the insurers by this policy (which was on ship, cargo and freight, ) 
were not interested in the outward cargo after it had been safely land- 
ed from the ship ; but the captain is the common agent of the con- 
cerned, und it is his duty to manage their distinct and separate as well 
as the.r joint interests according to his best judgment, and whatever is 
fairly doue with this purpose is within the course of the voyage.” 
This is simply stating in another form of words, that the object for 
which the ship was at Vera Cruz was the disposal of her cargo, and if 
the delay was occasioned by fairly attempting to do so, there was no 
deviation. But the case was decided for the defendant, on the 
ground that in sailing for Havana instead of to a port in the United 
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States, as required by the policy, the ship deviated ; and that the 
reason for doing so was not such a necessity as justified the depar- 
ture. It is suggested, in giving the reasons for this decision, that if 
the partner had died or had left Havana before the ship arrived, then | 
by force of the same necessity, a voyage to some other Spanish port 
or ports would have been equally excused ; and thus the ship might 
have made several passages, although by the terms of the policy she 
was only insured from Vera Cruz to the United States, and that this 
would have been to engage the insurer in an unlimited voyage and 
risk. This same suggestion would be applicable in this case. If the 
master had failed to find bait at St. Peters, the same necessity would 
have justified him in visiting port after port until he found it. 

As, in the opinion of the court, the trip to St. Peters was a deviation 
which discharged the insurer, by the terms of the report there must 
be judgment for the defendant. 


SUPREME COURT OF INDIANA. 


HUGH BARR er at. 


Us. 


INS. CO. OF NORTH AMERICA. 


Plaintiff applied for insurance through agent of defendant, who gave an ad interim 
receipt acknowledging the receipt of the application and the payment of pre- 
mium, and setting forth the terms of the contract as stated in the application, 
which was made a part thereof ; also, farther providing that ‘*a policy of in- 
surance will be immediately prepared and forwarded by said company in ac- 
cordance with the terms of the application should the same be approved. If 
application be not approved, applicant is to be notified to that effect without 
delay, when the insurance shall cease and the premium shall be returned. 
But it is expressly understood and agreed that the risk is accepted and made 
binding upon the company for the term of thirty days from this date, * * unless 
applicant is sooner notified of its rejection. It the applicant receives no notice 
that the risk is rejected, the insurance will cease at the end of said thirty days 
unless a regular policy has been issued, and the applicant will be entitled to 
receive from the company a return of premium pro rata for the unexpired 
time.” The premium was not paid, but retained by the insured at the request 
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of the agent until called for. Nothing was heard from the application until 
about fifty days later, when, the property haviug burned, it was returned by the 
company with a notice of disapproval. In a suit to compel the company to is- 
sue a policy and to recover for the loss : 


Held, that the contract expired by its own limitation at the end of thirty days, and 
f4 absence of notice was knowledge of the fact to the insured. 


Held, that a company may be bound though no policy was issued, but there must 
be a valid contract subsisting between the parties. 


Held, that a mere acceptance of the proposition by the company would not create 
a valid contract without a notification to the insured. 


Held, that the insured could not allege an acceptance and subsequent delay and 
fraudulent withdrawal after the loss, where no notice of such acceptance had 
been given by the company. 

Judgment affirmed. 


G. G. Rettey, and Wituram C. Tuomson, for Appellant. 
H. 8S. Caurnorne, and M. Boyte, for Appellee. 


Wonrnpey, J. 

Complaint by the appellants against the appellee is as follows : 

“Hugh Barr, John A. Bruce, and James H. Steffy, plaintiffs, com- 
plain of the insurance company of North America, and for amended 
complaint say, that heretofore, on the 4th day ef January 1872, the 
plaintiff, Hugh Barr, was the owner of a certain storehouse situ- 
ated in the town of Bruceville, Knox County, Indiana; that at the 
same day the other plaintiffs, John A. Bruce and James H. Steffy, 
and said Hugh Barr, were the owners of a valuable stock of dry- 
goods, boots and shoes, hats and caps, and general merchandise con- 
tained in the storehouse aforesaid. That at the day aforesaid, such 
storehouse was of the value of $1,200, and said stock of goods was 
of the value of $4,500. 

That at the day aforesaid the defendant was a fire insurance com- 
pany, then engaged in insuring property of the kind and quality 
aforesaid. That thereupon, at the day aforesaid, the plaintiffs made 
an application to the defendant in writing, a copy of which is filed 
herewith as a part of this complaint, to procure a policy of insurance 
to insure such property from loss or injury by fire for the period of 
one year from that date. 

The plaintiff Barr to be insured on the storehouse aforesaid, in 
the sum of $500, and all of the plaintiffs to be insured in the sum of 
$2,000 on their stock of goods aforesaid. 

And the plaintiffs say that although said application purports to 
have been made by Hugh Barr alone, yet in truth and in fact the 
same was intended to have been on behalf of and by all the plaintiffs 
to insure their interests as aforesaid, but by a mutual mistake made 
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by plaintiffs and defendants at the time said application was made, the 
same purports to be as before stated. 

Plaintiff further says, that thereupon the agent of said insurance 
company, doing business for said company at the town of Bruceville 
aforesaid, executed to plaintiffs on behalf of said insurance company 
a written contract, a copy of which is filed herewith marked “ B.” 
That by inadvertence and mistake, mutually made by the plaintiffs and 
defendant, said contract was made to the plaintiff Barr only, when in 
truth and in fact the same was intended to be made, and was so un- 
derstood by plaintiffs and defendant to be made to all of said plain- 
tiffs to insure their joint interest in said stock of goods in the sum of 
$2,000, as before stated, and to insure the plaintiff Barr in the sum of 
$500 on his said storehouse as hereinbefore stated. 

Plaintiff further says, that by the terms of said contract the defend- 
ant undertook and agreed to insure the plaintiffs in the sum of money 
aforesaid, on their property aforesaid, for the period of thirty days 
from that date, and further agreed that a policy of insurance would be 
immediately prepared and forwarded by said company from their 
office at the city of , in the State of Pennsylvania, to the plain- 
tiffs, in accordance with the terms of the application, should the 
same be approved ; and if the application should be disapproved, then 
the defendant would notify the plaintiffs without delay. 

Plaintiffs further say, that the consideration to be paid by plain- 
tiffs to the defendant for such insurance, was $37.50; that at the 
time the contract aforesaid was made, they offered to pay the same 
to defendant’s agent at Bruceville aforesaid, but that said agent re- 
quested the plaintiffs to keep said money for said defendant until 
he called for the same ; that thereupon, to accommodate said defend- 
ant, at the request of its agent aforesaid, the plaintiffs kept the same 
in their safe for defendant, but they say they have been ready and 
willing ever since said contract was made as aforesaid, to pay said 
sum to said defendant, and still are ready and willing to pay the 
same. 

Plaintiffs further say, that the defendant wholly failed to notify the 
plaintiffs of their disapproval of said application, but on the con- 
trary kept the same for an unreasonable length of time, to wit, for 
the period of fifty days, without in any way notifying the plaintiffs 
that the application would not be accepted. 

Plaintiffs further say, that afterwards, to wit, on the 9th day of 
February, 1872, the storehouse and stock of goods aforesaid were 
wholly destroyed by fire, without any fault on part of plaintiffs or any 
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of them, and that at the time the same were so destroyed, the store- 
house aforesaid was of the value of $1,200, and the stock of goods 
aforesaid was of the value of $2,000, and by reason of the burn- 
ing thereof, the same became and was wholly worthless. That so 
soon as the defendant learned said fact, to wit, on the 15th day of 
February, 1872, it returned to the plaintiffs their said application for 
insurance, accompanied by a notice that the same was disapproved 
by the defendant. 

Plaintiffs further say, that they made out and forwarded to the de- 
fendant, within a reasonable time after said loss, an affidavit showing 
the destruction by fire of the storehouse and stock of goods aforesaid, 
as required by the rules of the defendant, and the contract so made 
by the plaintiffs and defendant an aforesaid. 

Plaintiffs further say, that during the time from said loss by fire 
‘aforesaid, to the making of the contract between the plaintiffs and de- 
fendant aforesaid, there were other good and solvent insurance compa- 
nies then doing business at the town of Bruceville aforesaid, in which 
the plaintiffs could and would have obtained insurance on their pro- 
perty aforesaid, but for the fact they believed the defendant had in- 
sured their property aforesaid, and would pay the loss, if any, which 
might result to them from fire to said property. 

Plaintiffs further say, that the defendant did approve and accept 
their application for insurance aforesaid, on their property aforesaid, 
and for the sums hereinbefore stated, but had negligently failed to 
issue and forward to the plaintiff a policy of insurance, as by the 
terms of its contract it agreed to do ; and that when it learned of the 
destruction of the plaintiffs’ property as aforesaid, by fire as afore- 
said, it then fraudulently refused to issue said policy, for the purpose 
of defrauding these plaintiffs out of the sums of money so due them 
by the terms of their contract aforesaid, and for no other reason. 

Wherefore, plaintiffs pray that defendant be required to issue to 
them said policy of insurance, and they demand judgment against 
the defendant in the sum of $3,000 and all other proper relief.” 

The following is enough of the contract mentioned in the com- 
plaint marked “B” to develop the ground upon which the case is 
decided : 

“This receipt witnesseth that the Insurance Company of North 
America * * * having received from Hugh Barr, of Bruceville, Indi- 
ana, January 4th, 1872, application for insurance (of even date here- 
with) against loss or damage by fire on the following property, to wit : 
(here the property is described.) Total amount of insurance applied 
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for, $2,500. Term, one year. Premium paid, $37.50. Located in 
town of Bruceville, county of Knox, State of Indiana, as more fully 
described in said application, which is made part hereof. A policy of 
insurance will be immediately prepared and forwarded by said com- 
pany in accordance with the terms of the application, should the same 
be approved. If application be not approved, applicant is to be noti- 
fied to that effect without delay, when the insurance shall cease and 
the premium shall be returned. 

But it is expressly understood and agreed that the risk is accepted and 
made binding upon the company, for the term of thirty days from 
this date, ending at twelve o’clock noon, unless applicant is sooner 
notified of its rejection. 

If the applicant receives no notice that the risk is rejected, the in- 
surance will cease at the end of said thirty days unless a regular policy 
has been issued, and the applicant will be entitled to receive from the 
company a return of premium pro rata for the unexpired time.” 

The defendant demurred to the complaint for the want of sufficient 
facts, and the demurrer was sustained ; exception and final judgment 
for defendant. 

Several objections to the complaint are made by the appellee, and 
there is one ground on which we think it was fatally defective, and 
the demurrer therefore correctly sustained. Hence, we need not con- 
sider any other objection thus made. From the allegations of the 
complaint there does not seem to have been any contract of insur- 
ance concluded between the parties, except that contained in the 
written agreement above specified, which expired before the loss 
occurred. 

By the written contract the company assumed the risk for the pe- 
riod of thirty days, unless the applicant was sooner notified of its rejec- 
tion. The applicant was not sooner notified of its rejection ; hence 
the company might have been bound if the loss had occurred within 
the period mentioned. But it was stipulated in the contract that “if 
the applicant receives no notice that the risk is rejected the insurance 
will cease at the end of said thirty days unless a regular policy has 
been issued.” 

The within contract of assurance expired by its own limitation be- 
fore the loss occurred, and the company is not liable to the plaintiffs 
upon that contract. It may be observed that the failure of the com- 
pany to sooner notify the plaintiffs of the rejection of the application 
worked no possible harm to them, inasmuch as the failure left the 
company bound for the period of thirty days; and at the expiration 
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of that period the liability of the company ceased by the terms of the 
contract, in the absence of any notice to the plaintiffs of the rejection 
of the application. The contract bound the company for thirty days 
in the absence of the notice mentioned, and after that time, in the 
absence of such notice, the plaintiffs knew, by the terms of the con- 
tract, that the company was no longer bound, and they might have 
insurance elsewhere had they seen proper to do so. But the com- 
plaint alleges that the defendant did approve and accept the plaintiffs’ 
application for insurance aforesaid, etc. We are of opinion that the 
allegations of the complaint are insufficient to show a binding contract 
between the parties as upon an acceptance by the company of the 
plaintiff's application for insurance. The written contract, as we have 
seen, bound the company for the period of thirty days, but beyond 
that it was not bound unless there was an acceptance by the company 
of the plaintiff's application for insurance in such a way as to consti- 
tute a valid and binding contract. It may be conceded that an insur- 
ance company may be liable on a contract to insure though no policy 
has been issued. New England Fire and Marine Ins. Co. vs. Robin- 
son, 536 ; American Horse Ins. Co. vs. Patterson, 28 Ind., 17. But 
still there must be a valid contract between the parties in order to 
establish such liability. 

The application for insurance by the plaintiffs must be regarded as 
a proposition made by them to the defendant, and was not binding 
upon the latter until it was accepted and the plaintiffs notified there- 
of. In other words, no valid or binding contract was concluded be- 
tween the parties unless the defendant not only accepted the proposi- 
tion, but also notified the plaintiff of such acceptance. Mr. Parsons 
Says : 

“Tt is unquestionably true, as a general proposition, that a contract 
cannot bind the party proposing it, and indeed that there is no con- 
tract until the acceptance of the offer by the party receiving it, is in 
some way actually or constructively communicated to the party mak- 
ing the offer.” 1 Parsons on Cont., 483; See Kennedy vs. Lee, 3 
Mer., 440, 453. In Hebb’s case, Law Rep., 4 Eq., 9, it was held that a 
proposed contract is not binding on the party who proposes it until 
its acceptance by the other party has been communicated to him or 
his agents. It was said in the opinion in the case, “If A. writes to B. 
a letter offering to buy land of him, B., for a certain sum of money, 
and B. accepts the offer, and sends his servant with a letter contain- 
ing the acceptance, I apprehend that until A. receives the letter, A. 
may withdraw his offer, and B. may stop his servant on the road, and 
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alter the terms of his acceptance, or withdraw it altogether ; he is not 
bound by communication of the acceptance to his own agent. Dun- 
lap vs. Higgins, 1 H. L. C., 381, decides that the posting of a letter 
accepting an offer constitutes a binding contract, but the reason of 
that is that the post-office is the common agent of buth parties.” In 
Taylor vs. Merchants Fire Ins. Co., 9 How., 390, 402, it was said that 
“The unqualified acceptance by one, of the terms proposed by the 
other, transmitted by due course of mail, is regarded as closing the 
bargain from the time of the transmission of the acceptance.” See 
also Trevor vs. Wood, 36 N. Y., 307. 

There is no allegation in the complaint that the defendant ever in 
any manner notified the plaintiff of its alleged acceptance of their ap- 
plication ; and hence the facts alleged do not show any valid contract 
for insurance except the written contract, which, as we have already 
seen, had expired before the loss in question. 

The judgment below is affirmed with costs. 


SUPREME COURT OF PENNSYLVANIA. 


Appeal from Common Pleas of York County. 


PENN MUTUAL RELIEF ASSOCIATION 
US. 


FOLMER er at.* 


The charter of a mutual benefit association provided for the payment, on the 
death of each member, of a certain sum to a person designated, at the time of 
joining by such member, or to his legal representative ; there was a proviso 
that when a member died leaving a wife or children, he should have no power 
to deprive them of benefits. A. joined the society, stating in his application 
that the fund arising on his death should be paid to C., a niece of his deceased 
wife, and in the family of whose father A. resided. A. died. 


Held, that the acceptance of the application was a contract on the part of the as- 


sociation to pay the money to C. on A.’s death, and that C. would take’in pref- 
a 


* Decision rendered Oct. 7, 1878. From the Reporter. 
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erence to the daughter and only child of the deceased, who, at the time of the 
application, was married and living apart from her father. 


Bill of interpleader, filed by the Penn Mutual Relief Association, 
to determine the ownership of a certain amount due by the associa- 
tion as a benefit on the death of one Schwer. The facts as they ap- 
peared from the pleadings and evidence were as follows : The asso- 
ciation was incorporated in 1869, and its constitution contained the fol- 
lowing: “Art. If. This association shall have for its object the cash 
payment to the family of a deceased member * * * of as many dol- 
lars as there are members of the association,” and Art. VI. §2, “On 
the death of a member a sum equal to one dollar for each enrolled 
member * * * shall be paid to his legal representatives, or to such 
person or persons as he may have designated in writing, * * * pro- 
vided always, that when such a member leaves a wife or children he 
shall have no power to deprive her or them of the benefits specified 
in this article, by will or otherwise, but the whole sum will be paid 
to her or them absolutely.” The form of application for, and certifi- 
cate of membership required the applicant to declare to whom the 
benefits should accrue, and there was in the form a blank after words 
“in favor of.” On May 10, 1873, Schwer applied for membership in 
the association, and filled up the blank in the application with the 
name of Catharine F. Folmer, who was not a child of the applicant, 
but the niece of his deceased wife, and with the family of whose 
father the applicant lived. Schwer’s application was accepted, and he 
became a member of the association. On the 5th of November, 1873, 
the constitution of the association was amended, by virtue of a decree 
of the Common Pleas, so that Article II. read : “The object of this 
association shall be the relief of widows, orphans, or families of de- 
ceased members.” Article VI. was supplied by an amended Article 
V., as follows: “§1. On the notification of the death of any mem- 
ber * * * an assessment shall be made from each member, * * * of 
which $1 shall be applied to the relief of the widow, orphans, or fam- 
ily. §2. Within ten days * * * the sum due * * * shall be paid to 
the widow, orphans, or family of the deceased by the proper officers.” 
Schwer died in 1876. The fund due by the association was claimed 
by Catharine IF. Folmer, through her guardian ad litem, and by Mrs. 
Kate Potee, the daughter and only child of the deceased. At the 
time of the application for membership, Mrs. Potee had been married 
and had ceased to live with her father, nor did she live with him at 
the time of his death. The court decreed that the association should 
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pay the fund to Mrs. Potee, and enjoined Catharine Folmer and her 
guardian from prosecuting any action at law against the plaintiff to 
recover the said fund. The guardian ad litem appealed, assigning for 
error the decree of the court. 


Grorce Fisuer and Grorce W. McEtnoy, for Appellants. 

The certificate of membership was in the nature of a life insurance 
policy, and is to be construed as a contract. The motive of Schwer 
was evidently to make a provision for Catharine Folmer. The consti- 
tution of the association presents no impediment to such a provision. 
He neither assigned nor transferred a benefit to which his family had 
become entitled ; his wife was dead ; his daughter was not an in- 
mate of his home. The association having made a contract to pay 
the fund in the event of Schwer’s death, to Miss Folmer, it cannot now 
refuse to fulfill it. 


Buackrorp and Stewart, contra. 

The provision that a member shall have no power to deprive his 
widow or children, by will or otherwise, of benefits, prevents the 
fund from being awarded to any but the daughter, there being 
no widow. See Minis vs. U. S., 15 Pet., 423 ; 1 Wash. C. C. R., 119; 
Kensington vs. Keith, 2 Barr., 218 ; Dugan vs. Bridge Co., 3 Casey, 
309. 


Woopwarp, J. 

Abstract of Opinion.—It is certain that the contract found by the 
decree to be established was one which Mr. Schwer did not intend to 
make. There are no facts which tend to show that he would have 
sought membership in the association, if he had believed that his 
daughter would engross its benefits. They were living apart. She 
had a home of her own. So far as he had domestic relations he was 
a member of the family of Jacob Folmer. It is true there was the 
tie of blood between them ; as his legal representative she inherited 
his undevised and unbequeathed estate. But there was no connection 
which involved protection on one side or dependence on the other. 
The provision he designed to make was in favor of the niece of his 
deceased wife, a member of the same family with which he lived. To 
secure such a provision to an identical beneficiary was the very pur- 
pose of the contract. The association accepted the proposition, and 
bound itself to pay the fund to become due, not to the legal represen- 
tatives of the applicant, nor to his daughter, but “for the use of the 
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person” whom, under the terms ofthe sixth article of the constitu- 
tion as it originally stood, he had designated or appointed in writing. 
As the charter was construed below, anew contract was set up in lieu 
of that which Mr. Schwer actually made ; his motive for making it 
was disregarded, and the object he meant to attain wholly subverted, 
To warrant such an interpretation, productive of such grave mis- 
chief, the meaning of the words interpreted should be unmistakable. 

Mrs. Potee’s claim is based on the proviso of Art. VI. § 2, of the 
constitution of 1869. A proviso is defined to be something ingrafted 
upon a preceding enactment for the purpose of taking special cases 
out of the general enactment, and providing specially for them. Pot- 
ter’s Dwarris, 118. It is to be strictly construed ; it takes no caso 
out of the enacting clause which is not fairly within the terms of the 
proviso. U. S. vs. Dickson, 15 Pet., 141. What were the “special 
cases” intended to be taken out of the operative clause of the sixth 
article? Two classes of persons entitled to benefits on the death of 
members were specified. First, the legal representatives. Second, 
such persons as the members, at the time of uniting with the associa- 
tion, “may have designated or appointed in writing.” If the prohi- 
bition embodied in the proviso must be extended to every case where 
a member may leave a wife or child, a provision in favor of any bene- 
ficiary would in any such case become a nullity. The widow or child 
would take in every case. The effect would be to strip from the char- 
ter the clause in favor of the “ person or persons designated or ap- 
pointed” by a member. It does not seem credible that, in framing 
the constitution, the association had such a result in contemplation. 
The whole instrument is to have such fair and rational construction as 
to make all its provisions operative and efficient. 1 Kent Com., 463. 

A meaning may be extracted from the sixth article, consistent with 
the enforcement of the actual contract made Mr. Schwer with the 
association. The proviso denied the right to any member to deprive his 
widow or children of benefits, by will or otherwise. The words used 
implied the ownership of the fund, and the right to control it at the 
time of the member's death. They implied also such ownership and 
such right of control during his lifetime. The benefits to which the 
proviso referred constituted a fund in the name of the member, ac- 
quired by and belonging to himself, and transmissible to the legal 
representative at his death, which the charter forbade him to sell, 
pledge, or bequeath to the prejudice of his widow or any child who 
should survive him. This was not such a fund. It had never accrued 
to Mr. Schwer, had never been claimed by him, and had never been 
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subject to his control. In the very act of creating it he had placed 
it beyond his reach. It never for a moment became part of his estate, 
which his heirs could on any ground or by any device absorb. A re- 
striction against assignment by a member, of rights secured to another 
than himself, could not have been the object of the charter. The 
prohibition was intended to apply to the first class of bene- 
ficiaries, members whose interests at their decease would survive to 
their legal representatives. To carry it farther would be to mutilate 
the charter as well as to destroy contract rights. 

Undoubtedly it has been the controlling idea of this association to 
provide for the families of members. Possibly an insurance for the 
benefit of an entire stranger for a consideration to be paid to the 
member, or even to secure the debt of a creditor, could not be sus- 
tained under the charter. Even then it might be a question whether 
the benefits would fall to the heirs, or the contract be held ultra vires 
and simply void. Such a question does not now arise. Catharine 
Folmer was within the circle of the family of Mr. Schwer, and, under 
his contract with the association and a rational interpretation of the 
charter, she has a right to the fund in controversy. 


It is not necessary to inquire into the effect of the amendments. 
The changes were in some respects material, but the rights of the par- 
ties must rest on the provisions in foree when Mr. Schwer became a 
member of the association. 

Decree reversed at costs of appellees, and fund ordered to be paid 
to the guardian ad lifem of Catharine Folmer. 
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SUPREME COURT OF MAINE. 


BRUNSWICK SAVINGS INSTITUTION 
US. 
COMMERCIAL UNION INS. CO.* 


M, was insured on her dwelling-house, which was already mortgaged to the plain- 
tiffs, the conditions broken and proceedings commenced for foreclosure, of whieh 
the defendant insurance company had no notice. By a clause in the policy 
the insurance was ‘ payable in case of loss to the plaintiffs to the amount of 
the mortgage held by them.’’ The policy stipulates, ‘‘if the property be sold 
or transferred, or any change take place in title or possession, whether by legal 
process or judicial decree, or voluntary transfer or conveyance * * * then * * 
this policy shall be void.” 

Held, 1. That the insurance was upon the property of M., and not upon the inter- 
est of the plaintiffs as mortgagees. 2. That the clause’: making the insurance 
payable to the plaintiffs was merely a contingent order ; that any violation of 
the conditions and stipulations of the policy which would defeat the right of 
the assured to recover upon it, would defeat the right of the plaintiffs, 3. 
That the foreclosure of the mortgage effected a change of title of the assured by 
legal process within the meaning of the policy, and the policy thereby became 
void. 


Assumpsit on a policy of insurance for $5,000 on a house in Deer- 
ing, held by them at the time of the loss, by foreclosure of a mort- 
gage for $3,500. The house was of the admitted value of $5,000. 

The facts appear in the opinion. 


7 7 ON . , TFs 
W. Tuomrsoy, for the Plaintiffs. 


The policy shows that when it was issued, the defendants had 
notice that Mrs. Merrill had a mortgagor’s title, and the plaintiffs a 
mortgagee’s title. Since then neither of them has done any act affect- 
ing the title. The equity of redemption expired by lapse of time. 

If the right of redemption had not expired before the loss occurred, 
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the defendants would have been liable on the policy for $5,000, pay- 
able in part to the plaintiffs, and the residue to Mrs. Merrill. They 
are not prejudiced in being required to pay the whole to one of the 
parties instead of dividing it. 


J. Howanp, N. Creaves, and H. B. Cieaves, for the Defendants. 


Lipsey, J. 

On the 11th of September, 1874, Sophia B. Merrill was insured in 
the Narraganset Insurance Company, in the sum of five thousand dol- 
lars on her dwelling-house, and on that day surrendered her policy, 
and in lieu thereof took the policy in suit, which was a reinsurance 
procured by the Narraganset Insurance Company. She had before 
that time mortgaged the house to the plaintiffs to secure the pay- 
ment of thirty-five hundred dollars. The condition of the mortgage 
had been broken, and the plaintiffs had commenced proceedings for 
foreclosure, but the defendant had no knowledge thereof. The fore- 
closure was perfected and the title became absolute in the plaintiffs, 
on the 24th of July, 1875, before the loss. 

By a clause in the policy the insurance is “ payable, in case of loss, 
to the Brunswick Savings Institution to the amount of mortgage held 
by them.” 

The first specification of the conditions and stipulations in the 
policy, which are declared to constitute the basis of the insurance, 
among other things contains the following: “Or if the property be 
sold or transferred, or any change take place in title or possession, 
whether by legal process or judicial decree, or voluntary transfer or 
conveyance, * * * * then * * * * this policy shall be void.” 

Under this policy, by the well settled rule of law, Sophia B. Mer- 
rill is the assured. She was the general owner, had an insurable in- 
terest in the property, and paid the premium. The insurance was 
upon her property, and not upon the interest of the plaintiffs as mort- 
gagees. Fogg vs. Middlesex Mut. Fire. Ins. Co., 10 Cush., 337 ; 
Sanford vs. Mechanics’ Mut. Fire Ins. Co., 12 Cush., 541 ; Jackson vs. 
Farmers’ Mut. Fire Ins. Co., 5 Gray, 52 ; Hale vs. Mechanics’ Mut. 
Fire Ins. Co., 6 Gray, 169 ; Loring vs. Manufacturers’ Ins. Co., 8 Gray, 
28; Turner vs. Quincy Ins. Co., 109 Mass. 568 ; Franklin Savings 
Institution vs. Central Mut. F. Ins. Co., 119 Mass., 240. 

The clause in the policy, “ payable, in case of loss, to the Brunswick 
Savings Institution to the amount of mortgage held by them,” is not 
an insurance of the plaintiff's interest in the property, nor an assign- 
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ment of the policy to the plaintiffs. It is merely a contingent order 
or stipulation, assented to by the defendants, for the payment of the 
loss of the assured, if any, to the plaintiffs. It gives the plaintiffs the 
same right to recover that the assured would have if no such clause 
had been inserted in the policy. Any violation of the conditions and 
stipulations of the policy which would defeat the right of the assured 
to recover upon it, will defeat the right of the plaintiffs. Bates vs. 
Equitable Ins. Co., 10 Wall., 33 ; Grosvenor vs. Atlantic Ins. Co., 17 
N. Y., 391 ; State Mut. F. Co. vs. Roberts, 31 Pa. St., 488 ; Foote vs. 
Hartford Ins. Co., 119 Mass., 259 ; Smith vs. Union Ins. Co., 120 
Mass., 90; City Five Cents Saving Bank vs. Penn. Ins. Co., 122 
Mass., 165. 

It remains to be determined whether the foreclosure of the plain- 
tiffs’ mortgage was a transfer of, or change in the title of the assured, 
within the meaning of the first condition and stipulation in the policy. 
Undoubtedly it was. When the policy was issued the assured had 
the general title. The plaintiff's mortgage was an incumbrance. 
The foreclosure by the mortgagees was by “legal process.” It was 
the process provided by law for the foreclosure of mortgages, and the 
extinguishment of the titles of the mortgagors, when the provisions 
of the statute were complied with and the requisite time had elapsed ; 
the mortgage, which before was an incumbrance, became absolute, 
and the alienation of the title of the assured became perfected. 
Campbell vs. Hamilton Mut. Ins. Co., 51 Maine, 69 ; Abbott vs. Hamp- 
den Mut. I’. Ins. Co., 30 Maine, 414. 

It is not claimed that the defendants ever consented to the transfer 
of the title. By the foreclosure the assured ceased to have any title 
to or insurable interest in the property insured, and the policy thereby 
became void. 

Judgment for defendants. | 

Appteton, C. J., Watton, Vircin and Perers, JJ., concurred. 


Annotations on the above Case by the Editor of the Insurance Law Journal. 


The right of action, in case of loss payable to mortgagee, was discussed 
at length by the New Jersey Supreme Court, in Martin vs. Ins. Co., (5 
Ins. L. J., 144,) citing numerous authorities, and pointing out the distine- 
tion between the life and fire contract. The former being a wager con- 
tract, an interest in the life insured is not necessary, and the action is prop- 
erly brought in the name of the beneficiary. The fire contract is one of 
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indemnity, requiring an insurable interest. The person in whose favor the 
contract is made, acquires equitable rights, but the contract with the in- 
sured is not thereby merged or extinguished, and the proper party to sue 
is the one with whom the contract is made, with or without the consent of 
the person in whose favor the appointment is made, so long as the former 
has an insurable interest. The Supreme Court of Michigan, in Hartford F. 
Ins. Co. vs. Davenport, (7 Ins. L. J., 228,) lays down the rule that whoever 
sues must have the right to enforce the whole contract ; there can be no 
splitting up of the cause of action ; therefore so long as a partial interest re- 
mains in the mortgagor, the mortgagee cannot sue as the party to whom 
the loss is payable. What would be the rights of the latter if entitled to 
claim the whole amount, is not decided. The same ground is taken in the 
Massachusetts Supreme Court in Stearns vs. Ins. Co., (7 Ius. L. J., 506,) 
where the policy covered property in part not subject to the mortgage. 
In Strohn vs. Ins. Co., (3 Ins. L. J., 288,) will be found a full discussion of 
the rights of parties to sue ona policy taken out by one party for the benefit 
of others. 

Where it has appeared, however, that the mortgagee was the real party to 
the contract, himself effecting the insurance in the name of the mortgagor, 
and paying the premiums, his right to sue in his own name has been con- 
ceded. In Hadley vs. Ins. Co., (4 Ins. L. J., 611,) the mortgagee obtained 
the insurance in the name of the mortgagor, paying the premiums himself. 
The Supreme Court of New Hampshire held that suit was maintainable by 
the mortgagee. In Chamberlain vs. Ins. Co., (4 Ins. L. J., 649,) the same 
court held that the person to sue for the breach of a simple contract is the 
person from whom the consideration moves. Where the insurance was by 
the mortgagee, who paid the premiums and alone dealt with the company, 
he was the proper party to sue, though the policy was in the name of the 
owner. 

In general, the question whether the original party to the contract has or 
has not parted with his entire insurable interest, is highly important in de- 
termining who may sue. Whether the policy be actually assigned or sim- 
ply made payable to a third person, the general rule has been that in the 
absence of a statute authorizing suit by the assignee, the suit should be in 
the name of the insured so long as he retains an insurable interest, and this 
rule has been held to apply to policies made payable to the assured ‘ or his 
assigns,” in Canada. Beemer vs. Ins. Co., (16 U. C. Q. B., 485 ;) Orchard 
vs. Ins. Co., (5 U. C. C. P., 445.) But where the original insured has been 
divested of his entire insurable interest as well as his interest in the policy, 
which has been assigned with the consent of the company, and especially 
where there is a stipulation in the policy or charter confirming the alienee 
in the privileges of the original insured, it has been held that the assignee 
was the proper party to bring suit. This has been the rule in Massachusetts, 
So in Jessel vs. Ins. Co., (3 Hill, 88,) the N. Y. Supreme Court intimated 
that assignee might sue where the defendant has expressly promised assig- 
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nee to respond to him. See also Shepherd vs. Ins. Co., 38 N. H., 232, 
The courts, however, are not in accord as to the precise principles applicable, 
where both the property and policy have been assigned. See Bergson vs. 
Ins. Co., 38 Cal., 541. Unless the consent of the company has been obtained, 
such assignment defeats recovery by any one; and Demill vs. Ins. Co., 4 
Allen, N. B., 341. In New York it is held that assignee must sue where 
statute prescribes that he may sue on a chose in action, unless his interest 
has been quieted. Clinton vs. Ins. Co., 45 N. Y., 544; Frink vs. Ins. Co., 
45 Barb., 384; Grosvenor vs. Ins. Co., 17 N. Y., 391 ; Cone vs. Ins. Co., 60 
N. Y., 619. The renewal of a policy by the assignee in his own name, has 
been held to have the effect of a new contract with himself, oni which he 
may sue; Peoria Ins, Co. vs. Harvey, 34 Ill, 46. The giving of a premi- 
um note in a mutual company by assignee, has been held to have the same 
effect unless the policy was under seal. Shepherd vs. Ins. Co., 38 N. H., 
232 ; Stimson vs. Ins. Co., 47 Me., 379 ; Bayles vs. Ins. Co., 23 N. J., 16¢ 
Where an assignment has been made aiter the loss has occurred, it 
has been held that the assignee may sue in the name of the assignor without 
any authority from him; Nevins vs. Ins. Co., 5 Fost., 22 ; but the insured 
may show that his claim has been satisfied ; Summers vs. Ins. & T, Co., 13 
La. Ann., 504. ‘The assignee or party to whom loss is payable, has equit- 
able rights whether he may sue or not ; Bergson vs. Ins. Co., supra, and 
Heilmann vs. Ins. Co., N. Y. C. A., Ins. L. J. Jan., 1879. In policies stated 
to be issued for the benefit of aan parties exclusively, suit may usually be 
brought in the name of the beneficiaries or of the insured in their interest. 
See also on the question who may sue, Gourdan ys. Ins. Co., 3 Yeates, 
327 ; Woodbury Savings Bk. vs. Ins, Co., 29 Conn., 374; Blanchard vs. 
“ig Co., 33 N. H., 9; Bayles vs. Ins. Co., 27 N. J., 163; Flynn vs. Ins. 
, 115 Mass., 449; Folsom vs. Ins. Co., 80 N. H., 231 ; Conover vs. Ins. 
1N. Y., 290; Exchange Bank vs. Rice, 107 Mass., 37; Mann vs. Ins, 
; 4 Hill N. Y., 187; Kingsley vs. Ins. Co., 8 Cush. Mass., 393 ; Saun- 
i vs. Ins. Co., 44 N. H., 238 ; Fleming vs. Ins. Co., 12 Penn. St., 391 ; 
Waring vs. Ins. Co., 45 N. Y., 606 ; Williams vs. Ins. Co., 2 Met. Mass., 
203 ; Adrich vs. Ins. Co.,1 A. & M. U. S., 272 ; Ill. Ins. Co. vs. Stanton, 
57 Ill., 354; Protection Ins. Co. vs. Wilson, 6 Ohio St., 553 ; Walsh vs. 
Ins. Co., 32 N. Y., 427; Waring vs. Ins. Co., 45 N. Y., 606; Sturm vs. 
Ins. Co., 5 Ins. L. J., 209 ; Stillwell vs. Staples, 19 N. Y., 401 ; Seamans vs. 
Loring, 1 Mars. U. S., 127; Solmes vs. Ins. Co., 3 Keyes, N. Y., 416; 
Mattey vs. Ins. Co., 29 Me., 337 ; Goodall vs. Ins, Co., 25 N. H., 169; De 
Forrest ys. Ins. Co., 1 Hale N. Y., 84; Bridge vs. Ins. Co., 1 Idem, 247 ; 
Ins. Co. vs. Cotheal, 7 Wend., N. Y., 72; American Ins. Co. vs. Insley, 7 
Penn. St., 233; De Balle vs. Ins. Co., 4 Whart. Pa., 68 ; Maryland Ins. 
Jo., vs. Graham, 3 H. & J., Md., 62; Owens vs. Ins. Co., 57 Barb. N. Y., 
518; Hillyard vs. Ins. Co., 35 N. J., 415, affirmed 4 Ins. _ se 127 ; Peoria 
Ins. Co. vs. Harvey, 34 IIl., 46; Murdock vs. Ins. Co., seis ily ; Hoff- 
man vs. Ins. Co., 32 N. Y., 405 ; Pierce vs. Ins. Co., 50 7. H., 297; Tate 
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vs. Ins. Co., 12 Gray, Mass., 79 ; Bodle vs. Ins. Co., 2 N. Y., 53; Work vs. 
Ins. Co., 11 Cush. Mass., 271. 

As to the effect of foreclosure on the title, it was held, in Hadley vs. Ins. 
Co., supra, that a foreclosure by mortgagee which was not completed until 
after the fire, did not defeat his right to recover whatever remained due and 
unpaid on the mortgage debt. 

In Bishop vs. Ins. Co., 7 Ins. L. J., 828, the Supreme Court of Connec- 
ticut held, that insurance by trustees of convertible mortgage bondholders, 
was on a distinct interest from that of the same parties as lienors, and a 
foreclosure which terminated the rights of the bondholders terminated the 
insurance, notwithstanding the decree recognized the interest of insured 
trustees in the shape of a prior lien for sums personally advanced. ‘The 
Minnesota Supreme Court held, in Loy vs. Ins. Co., 7 Ins. L. J., 763, that 
foreclosure is not a change of title within the meaning of the policy, even 
after sale, so long as an equity of redemption remains. The purchaser dur- 
ing such time has only a chattel and equitable interest. 

In general the insurable interest of mortgagor and of parties claiming 
through him, is not divested until the title has passed absolutely under the 
decree of foreclosure beyond the power of the owner to redeem. Cone vs. 
Ins. Co., 4 Ins. L. J., 729, is a leading authority on this point in New York. 
The policy insured the interest of P. payable to C., a judgment debtor of 
P., with an inchoate title by virtue of sheriff’s sale. The right of redemp- 
tion was in P. when the policy issued, but had ceased at the time of loss. 
C. had agreed with P. if he obtained full title to have certain mortgage and 
judgment debts of P. satisfied. The court said that without considering 
whether, if P. had no insurable interest, the interest of C. would not sus- 
tain the policy, in its opinion the insurable interest of P. continued until 
after the fire. For though he had lost the right to redeem, that right still 
remained in judgment creditors if any, and though all subsequent heirs 
made known, centered in C., there was yet a possible right and power in 
P. to create other judgment creditors who could redeem. Again, he had an 
interest in the preservation of the property on account of the unfulfilled 
agreement of C., who might be turned aside through its loss. It is not 
sound, says the court, to style the agreement between C. and P. a convey- 
ance of the title. It is apparent that P. retained the legal title to the 
premises until the expiration of the fifteen months, (allowed judgment 
creditors to redeem.) 

See also Stephens vs. Ins. Co., 48 IIl., 327 ; Strong vs. Ins. Co., 10 Pick., 
41 ; Buffum vs. Ins. Co., 10 Cush., 540; Herkimer vs. Rice, 27 N. Y., 163; 
Waring vs. Loder, 53 N. Y., 581; Franklin Ins. Co. vs. Findley, 6 Whart., 
Pa., 483 ; Fletcher vs. Ins. Co., 18 Pick., Mass., 419 ; McLaren vs. Ins. 
Oo., 5 N.. ¥., 161. 

Quere. What would be the effect of an agreement with mortgagee that 
its interests in all policies held by it as mortgagee should be absolutely in- 
sured against any loss, as in Ulster Co. Savings Inst. vs. Decker, 7 Ins. L. 
J., 759, in case of foreclosure by mortgagee ? 





Report of Decisions, 


SUPREME COURT OF INDIANA. 


Appeal from Vanderburgh Circuit Court. 


CITIZENS FIRE AND MARINE INS. CoO. 5 
Us. 
ROBERT B. SHORT. 


Mere over-valuation by insured in his application for insurance, however gross, is 
not conclusively willfal and fraudulent as a matter of law, but is a proper sub- 
ject of consideration for the jury as evidence of fraud. If made in good faith, 
it is not a fraudulent over-valuation that will defeat the policy. 


Objections to extracts read from legal authorities in requested written instructions, 
are purely technical, and it must be shown conclusively that they were not in- 
corporated in the manuscript. 

An impeached witness may be a competent witness to impeach the witness by 
whom he was impeached. ‘The impeachment affects merely his credibility, and 
is for the jury to consider. 


A finding for the iusured for only half the valuation, does not show that there was, 
in the judgment of the jury, such an excessive valuation as must have been 
fraudulent. ‘The finding must have been based on an honest over-valuation. 


Judgment affirmed. 


Asa Ietenart, and Jno. E. Ierenarr, for Appellant. 
C. Densy, and D. B. Kumurr, for Appellee. 


Howk, C. J. 

This was an action by the appellee against the appellant, upon a 
policy of insurance against loss or damage by fire. The policy was 
executed by the appellant to the appellee, on the Ist day of March, 
1876, and by said policy the appellant, for a valuable consideration 
then paid, insured the appellee for three years from and after said 
last named day, in the sum of $550, against the loss or damage by 
fire to three certain bulidings, owned by the appellee, and particularly 
described in said policy. It was alleged in the complaint that after the 
execution of said policy on the day of , 1876, the buildings de- 
scribed in said policy, of the aggregate value of $721.10, became and 
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were consumed and wholly destroyed by fire ; that said fire occurred 
by accident, and did not happen by any of the exceptions in said 
policy, of all of which said appellant had due and legal notice on the 

day of 1876, and more than sixty days before the com- 
mencement of this suit, in the manner and form required by appel- 
lant, and according to the conditions of said policy ; that the appellee 
had been damaged by the burning of said buildings in the sum of 
$721.10 and over, and that the appellant had failed and refused to 
pay said damages, or any part thereof. 

The sufficiency of appellee’s complaint is not called in question in 
this court, and therefore we have only stated enough of its averments 
to show the nature of the action. 

The appellant answered in two paragraphs, in substance as follows : 

1. General denial. 

2. That the said policy of insurance was issued, delivered, and re- 
ceived, upon the express agreement, stipulation and condition that 
the appellee should and would state the honest, true, and fair value of 
said insured property to the appellant’s agents, who issued said policy, 
and that appellant would take’a risk upon the same to the extent of 
three fourths of the fair, actual cash value thereof, and no more ; and 
upon the further express consideration, that if the appellee should 
make any over-valuation of said property, said policy should be void ; 
and the appellant says, that. well knowing the premises, the appellee 
fraudulently intending to cheat and defraud the appellant, willfully, 
falsely and fraudulently stated to appellant’s agent, that said’ dwell- 
ing-house was of the value of $400; that the said barn was of 
the value of $200, and that said warehouse was worth $100 ; that the 
whole were worth $700, and that the several sums were the fair and 
true cash value of the several houses, and that said last named sum 
was the fair cash value of the whole of said buildings. Whereas, in 
fact and in truth, as appellee well knew, the said dwelling-house was 
worth less than $100, and said other houses were utterly worthless ; 
and that the fair cash value of said houses was less than $100. 
Wherefore the appellant says, that said policy was fraudulent and 
void when it was issued, and appellee ought not to recover. 

The appellee replied by a general denial to the second paragraph 
of said answer. The issues joined were tried by a jury, and a ver- 
dict was returned for the appellee, assessing his damages in the sum 
of $250. . 

The appellant’s motion for a new trial was overruled, and to 
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this ruling appellant excepted, and judgment was rendered on the 
verdict. 

The alleged errors of the court below assigned by appellant in this 
court, were as follows : 

1. In overruling its motion for a new trial. 

2. In rendering final judgment on the verdict. 

In its motion for a new trial appellant assigned the following 
causes therefor, to wit : 

1. The verdict was contrary to law. 

2. The verdict was not sustained by sufficient evidence. 

3. The court erred in admitting the testimony of E. D. Clark, 
a witness for appellee, to impeach the testimony Mrs. Ewing Jarrett, 
and to contradict her deposition. 

4. The court erred in refusing the 6th instruction asked by appel- 
lant. 

5. The court erred in reading to the jury its own written instruc- 
tions. 

6. The court erred in reading to the jury from the Chicago Legal 
News as an instruction. 

7. The court erred in reading to the jury as an instruction portions 
of May on Insurance, § 373, from the word “ But,” in the middle, 
to the close of said section on page 453. 

8. The damages assessed by the jury in their verdict were exces- 
sive ; the recovery therein was too large. 

The first point presented by the appellants’ learned attorneys, in 
their brief of this cause, in this court, arises under the fourth cause 
for a new trial, namely : the refusal of the court to give the 6th in- 
struction asked for by the appellant. This 6th instruction was as 
follows : 

“6. If the plaintiff attempted to state the value of his building upon 
which he sought insurance, he was bound to know the value, and if 
from the evidence it appears that he made a gross misstatement of 
the value, the presumption that it was willful is conclusive.” 

In our opinion the court properly refused to give this instruction. 
For although it was stipulated in the policy in this case, that if there 
was an “over-valuation” of the property insured, “this policy shall 
be void,” yet it cannot be said as matter of law, we think, that the 
mere over-valuation of the insured property, however gross it might 
have been, was necessarily and conclusively willful and fraudulent. 
The instruction utterly ignores the fact that the appellee might have 
been mistaken grossly even, yet honestly, in the valuation of his 


or 
o 
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buildings upon which he got insurance. It is not uncommon or un- 
natural for the owner of property to entertain honestly more en- 
larged views of the value of the same, than perhaps he would do if 
he had no proprietary interest therein. It seems to us that the over- 
valuation of insured property, although to third persons it might seem 
to be gross, would not and ought not to avoid the policy, unless it 
appeared to be willful, false and fraudulent. If the over-valuation 
was gross, that fact might properly be considered by the jury as evi- 
dence, but not as conclusive evidence of the willful, false and fraudu- 
lent character of over-valuation. In the case of the Franklin Life 
Ins. Co. vs. Vaughan, 2 Otto, 516, the Supreme Court of the United 
States approve of this statement of the law on the subject of the over- 
valuation of the property insured by the party insured : 

“The law exacts the utmost good faith in contracts of insurance, 
both on the part of the insured and the insurer, and a willful and 
knowing over-valuation of the property by the insured, with a view 
and purpose of obtaining insurance thereon for a greater sum than 
could be otherwise obtained, is a fraud upon the insurance company 
that avoids the policy. * * * Itis a question of good faith and 
honest intention on the part of the insured, and although he may 
have put a value on his property, greatly in excess of its cash value 
in the market, yet if he did so in the honest belief that the property 
was worth the valuation put upon it, and the excessive valuation was 
made in good faith, and not intended to mislead or defraud the insur- 
ance company, then such over-valuation is not a fraudulent over-valu- 
ation that will defeat a recovery.” 

This we think is a correct statement of the law on the subject now 
under consideration, and therefore we hold the court did not err in 
refusing to give the 6th instruction asked for by the appellant in this 
case. 

The appellant’s counsel complain in this court of the action of the 
court below in reading to the jury from the Chicago Legal News, 
and from May on Insurance, as instructions after the appellant had 
requested written instructions. It would seem from the briefs of the 
learned counsel of both the appellant and the appellee in this court, 
that in giving the instructions complained of, the Circuit Court had 
probably read tothe jury the extracts from the Chicago Legal News 
and May on Insurance, without having transcribed them into its 
written instructions. The record, however, does not disclose any 
such state of facts, but indeed the very reverse, and to us the record 
imports “absolute verity.” 
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It appears from the record that the court further gave instruction 
No. 9, in which the court read to the jury an extract from the opinion 
of the court in the case of the Franklin Life Insurance Company vs, 
Vaughan, from the Chicago Legal News, which is in the words and 
figures following—and then followed the extract in writing. The 
record then proceeds as follows: “To the giving of said 9th instruc- 
tion, marked A., and the reading of said extract to the jury, the de- 
fendant at the time excepted.” This extract from the record does 
not show that the court read to the jury from the Chicago Legal 
News the extract set out, nor that said extract was not transcribed 
from said Legal News into the instruction, and was not read from the 
manuscript tothe jury. The record brings before this court in manu- 
script an extract from the Chicago Legal News as the 9th instruction 
to the jury, and this instruction in manuscript is followed by the 
statement of the appellant’s exception : “To the giving of which said 
9th instruction of the court to the jury, marked A, and the reading of 
said extract to the jury, the defendant at the time excepted.” 

It will be observed that the exception is not to the reading of the 
extract from the Chicago Legal News, but to the reading of an extract 
in manuscript, as the record shows, from said Chicago Legal News. 
The same remarks will apply with equal force to the extract from May 
on Insurance, which constituted the tenth instruction of the court to 
the jury, and which was complained of by appellant’s counsel on pre- 
cisely the same grounds. The same language is used in giving this 
extract to the jury, and in saving an exception thereto, and we can- 
not say therefrom that the court read from the book the extract re- 
ferred to as an instruction to the jury, without having the extract 
transcribed into the written instruction. Indeed, as before stated, 
we think that the record discloses the very reverse of any such state 
of facts, and we are governed by the record. 

This objection of the appellant’s attorneys to the instructions of the 
court does not apply to the law as stated therein, but merely to the 
form or mode in which they were given to the jury. The objection 
must therefore be regarded as purely technical. Such an objection 
must be formally and technically sustained by the record, or it will 
not be favorably entertained and acted upon in this court. In this 
case the record does not show by any fair construction that the in- 
structions were read to the jury without being first transcribed from 
the legal newspaper and book, as written instructions. Until the con- 
trary is affirmatively shown by the record, we are bound to presume, 
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as we do in this case, that the Circuit Court gave the jury instruc- 
tions in writing as requested by the appellant. 

The appellant’s learned counsel have not complained very earnestly 
of the law as stated either in the 9th or 10th instruction. The extract 
from the Chicago Legal News, which constituted the 9th instruction, 
is the same extract precisely, word for: word, which we have already 
set out in this opinion from the same case, as reported in 2 Otto, 516. 
We have stated in that connection that the extract contained a fair 
statement of the law on the subject of over-valuation, and we also 
think that it was applicable to the case as made by the evidence. The 
10th instruction was an extract from §373 of May on Insurance, 
and was as follows : 

“ But an overstatement of the value of the property for insurance 
upon which application is made will defeat the policy, whether there 
be any condition or stipulation in the policy to that effect or not. It 
is a material fact, in that it is of importance that the insured should 
be interested in the protection of thé property. The smaller the 
amount of the insurance, therefore, the greater the amount of his pro- 
tection. 

“The probable loss in case of destruction of the property by fire, 
is the incentive to vigilance in the protection of the whole—as well 
that which is covered by the policy as that which is not ; for what- 
ever threatens the interest of the insurer, threatens also the interest 
of the insured. But the law will not here interest itself in trifling dis- 
crepancies and insignificant differences, such as may be readily ac- 
counted for by that natural tendency to overestimate which self-in- 
terest always engenders. The over-valuation, in order to work a for- 
feiture of the right of recovery, must bea clear one, so clear that it is 
obvious at a glance and cannot be accounted for upon the principle 
that every man is naturally prone to put a favorable estimate upon 
his own. It is not necessary that the overestimate be intentional and 
fraudulent to have the effect of vitiating the policy. The effect is the 
same if it be done by mistake, and over-valuation by the agent is im- 
putable to the principal. It is usual to provide that over-valuation 
shall avoid the policy ; and in point of fact, whether the provision be 
against fraudulent valuation or simply over-valuation, it is of but little 
moment. For no over-valuation but a gross and clear one, and such 
as is or must be presumed or known to be such by the insured, and 
therefore false and fraudulent, will in either case be held to vitiate the 
policy, and such a one will avoid the policy, whether provided against 
or not.” 
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We are clearly of the opinion that the appellant cannot justly com- 
plain of this tenth instruction. It states the law on the subject of 
over-valuation more strongly in favor of the insurance company than 
we think the law will warrant. 

In our opinion the over-valuation must be knowingly false and 
fraudulent or it will not have the effect of vitiating or avoiding the 
policy, and so we think the learned attorneys of the appellant must 
have understood the law when they averred in the appellant’s answer 
“that well knowing the premises, the plaintiff, fraudulently in- 
tending to cheat and defraud said defendant, willfully, falsely 
and fraudulently stated to the agent of the defendant,” the over-val- 
uation complained of. The instruction is complained of as mislead- 
ing, but it seems to us that if the instruction might possibly mislead 
at all, it would be in the direction and favor, and certainly not to the 
prejudice of the appellant ; and of such misleading the appellant can- 
not be heard to complain. 

The third cause assigned for a new trial was error of the court in 
admitting the testimony of E. D. Clark, a witness for the appellee, to 
impeach the testimony of Mrs. Ewing Jarrett, and to contradict her 
deposition. It appears from the record that on the trial of this cause 
the appellant put in evidence the deposition of Mrs. Jarrett, apparent- 
ly taken during the progress of the trial. On the trial, E. D. Clark 
was a witness for appellee, testifying as to the merits of the cause. 
On his cross-examination apparently Clark had testified as follows : 
““Twas at Mr. E. Jarrett’s house a week or two after the fire, but I 
did not then and there say that we were afraid to keep a cow in the 
barn, (one of the buildings insured,) for fear it would fall down and 
kill her ; did not say this to, nor in the presence of Mrs. Jarrett.” 

In her deposition, which -was evidently taken to contradict the evi- 
dence above set out of E. D. Clark, Mrs. Jarrett said of Clark: ‘“ He 
said we were afraid to keep a cow in the barn for fear that it would 
fall down and kill her. He said it was not safe to put anything in it. 
He spoke of the barn referred to in the last question, which was one 
of the insured buildings.” F 

On her cross-examination by the appellees Mrs. Jarrett was asked 
this question : “ At the same time and place during the conversation 
you have stated, did you not say to Mr. Clark that you intended do- 
ing everything in your power to keep Mr. Short from getting his 
money for those buildings?” Her answer was, “No, I did not.” 

After the appellant had submitted its evidence, including this depo- 
sition, and rested, the appellee recalled his witness E. D. Clark, and 
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asked him the following question: “ Did Mrs. Sarah Jarrett, or not, 
at the time and place mentioned in her deposition, viz., at her house 
a week or two after the fire, say to you that she intended doing every- 
thing in her power to keep Mr. Short from getting his money?” To 
which question appellant objected, for the reason that the same was 
“incompetent, immaterial and irrelevant,” which objection was over- 
ruled, and to this ruling the appellant excepted. The witness then 
answered : “ Yes, she did make that statement at that time and 
place.” 

It was this ruling of the court that was assigned by the appellant as 
a cause for a new trial. We do not think the evidence sought for 
and obtained by Clark’s answer to the questions propounded to him, 
was open to the appellant’s objection thereto. The evidence was 
neither incompetent, irrelevant or immaterial. Indeed the appellant’s 
counsel have apparently abandoned the grounds upon which they ob- 
jected to Clark’s evidence on the trial, for they do not even allude to 
those grounds in their argument of this cause in this court. 

In their briefs here the counsel base their objection to the evidence 
of Clark solely upon the ground that he as an impeached witness was 
not a competent witness to impeach the witness by whom he was 
impeached. The record fails to show that this objection was made 
in the Circuit Court, and therefore we might well say that it could not 
be made for the first time in this court. But in our opinion the ob- 
jection made here to the incompetency of Clark as a witness is not well 
taken, for the alleged impeachment of Clark, if it fairly existed, would 
not affect his competency, but merely his credibility. It would not 
disqualify him as a witness, and it would be for the jury to determine 
to what extent it should affect his credibility. It seems to us that the 
court did not err in admitting the evidence objected to. 

The last point made by appellant’s attorneys in argument is that 
the verdict of the jury was not sustained by sufficient evidence. It is 
claimed by counsel that because the jury found for appellee in a sum 
equal to only one half of his valuation of the insured property, this 
verdict was ‘‘such a concession of over-valuation as renders the 
policy void.” It is clear, we think, from the amount of their verdict, 
that the jury found there was an over-valuation of the insured pro- 
perty ; but it is equally as clear that the jury must have found this 
over-valuation to be an honest one, and not knowingly false or 
fraudulent. 

By its answer, the appellant specially tendered the issue that 
the appellee, well knowing the premises, with the intent to cheat and 
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defraud the appellant, willfully, falsely and fraudulently made the 
over-valuation. Upon the issues joined, the jury found for the appel- 
lee, thereby finding in legal effect that the appellee did not, with the 
intent to cheat and defraud the appellant, willfully, falsely and fraudu- 
lently make such over-valuation. There is evidence in the record 
which tends to sustain this verdict of the jury, and therefore we can- 
not, under the well settled rule of this court in such a case, disturb the 
verdict on the mere weight of the evidence. 

In conclusion, we hold the court did not err in overruling the ap- 
pellant’s motion for a new trial. 

The judgment is affirmed. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY, 


Novemser Term, 1878. 


Error to the Supreme Court. 


FRANKLIN FIRE INS. CO. 


Us. 


MARTIN. 


An equitable title or interest of such a description that, if the property be de- 
stroyed, it will necessarily result in a loss. to the insured, is an insurable in- 
terest. 

. A party in possession of the premises insured under a valid and subsisting con- 
tract for a conveyance, has an insurable interest, and he is not guilty of a mis- 
representatién or breach of warranty, so as to avoid the policy, if, in the applica- 
tion, he describes the property as his property, unless there be something in 
the policy or conditions of insurance requiring the true state of the title to be 
disclosed. 

. The description in a policy of the property insured, as a building ‘‘ occupied as 
a dwelling and boarding-house,” defines the character of the risk assumed, and 
is a warranty that the property, at the time of the insurance, was occupied for 
that purpose. 

Where the conditions of insurance provide that ‘if the assured shall cause the 
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buildings, goods or other property insured to be described in his policy other- 
wise than they really are, so that they be charged at a lower premium than is 
therein proposed, the policy shall be of no force,’ the policy is not avoided 
simply by a misdescription of the property. ‘To effect an avoidance of the pol- 
icy, the misrepresentation must have been operative to cause the insurance to 
be effected at a lower rate than it otherwise would be subject to ; and that ques- 
tion is one to be left to the jury. 

A written contract of insurance cannot be altered or varied by parol evidence of 
what occurred between the insured and the agent of the insurer at the time of 
effecting the insurance. Such evidence will not be received to raise an estop- 
pel in pais, which shall conclude the insurer from setting up the defense that 
the policy was forfeited by a breach of the conditions of insurance. 

6. A policy described the property insured ‘‘as occupied as a dwelling and board- 
ing-house ;” in fact it was occupied as a country tavern, and there was kept for 
use a billiard table in a room back of the bar-room. The property continued 
to be so used until the fire occurred, 


In the conditions of insurance, dwelling-houses and taverns were classified as extra 
hazardous, and billiard-rooms were named as specially hazardous—each being 
subject to higher premiums than ordinarily hazardous risks. 

Held, that evidence that the application for insurance was prepared by the agent 
of the insurer, and that he knew at the time of the application that the proper- 
ty was occupied as a tavern, and that a billiard table was kept in it for use, 
could not be received for the purpose of showing that under the description of 
a dwelling and boarding-honse, the parties intended to insure the premises as 
they were then in fact being used. 

. Cases on the subject of the admissibility of parol evidence in actions on policies 
of insurance, cited and commented on. 


. The erroneous use of the general replication de injuria, cannot be reached by 
general demurrer, and is cured by verdict. 


This action was brought upon a policy of insurance under seal, bear- 
ing date April 27, 1870, issued to the plaintiff as owner of the pro- 
perty insured. At the trial before the Circuit, a verdict was had by 
Martin, the plaintiff below ; whereupon this writ of error was sued out 
by the defendant. 

Errors were assigned upon the record, and upon the proceedings at 
the trial. 

The property insured was described in the policy as “his two 
story and attic frame shingle-roof building occupied as a dwelling and 
boarding-house, situate on the west side of the Bergen Point Plank 
Road, in Bayonne, Hudson County, New Jersey ; above building 
known as the “ Mansion House.” 

Among the conditions of insurance were the following : 

“Tf the assured shall cause the buildings, goods, or other property 
to be described in this policy otherwise than as they really are, so that 
they be charged at a lower premium than is herein proposed, this 
policy shall be of no force ; or if the risk shall be increased by any 
means whatever within the control of the assured, during the con- 

inuance of the insurance, and notice thereof be not given to the com- 
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pany, and such increased risk be allowed and indorsed thereon, the 
policy shall be of no force.” 

“Property held in trust, or on commission, must be insured as such ; 
otherwise the policy will not cover such property, and in case of loss, 
the names of the respective owners, ete., * * * 

“Tf the interest in the property to be insured be a leasehold inter- 
est, or other interest not absolute, it must be so represented to the 
company, and expressed in the policy, in writing, or otherwise the in- 
surance shall be void.” 

“ Nore.—By property held in trust is intended property held under 
a deed of trust, a will, or under the appointment of a court of law, or 
property held as a collateral security, in which latter case the com- 
pany shall be held liable only to the extent of the interest of the as- 
sured in such property.” 


F’. Kryesman and C. Parker, for Plaintiff in Error. 
J. B. Vrepexsuranu, Contra. 


Depvr, J. 

After the policy was issued and delivered, there were written on its 
face the words, “ May 31, 1870: loss, if any, payable to Garret G. 
Vreeland, mortgagee. It was assigned for error that the action 
should have been brought by Vreeland. 

These words amounted merely to a direction in advance as to tho 
mode of payment in case of a loss, and if the insurer had made pay- 
ment accordingly, it would have been performance. But the contract 
of insurance being made with the plaintiff, and he having an insur- 
able interest, the action was properly brought in his name. It was 
so held by the Supreme Court in deciding the demurrer in this case. 
Martin vs. Franklin Fire Ins. Co.,9 Vroom, 140. 

After the opinion of the Supreme Court on the demurrer was an- 
nounced, the plaintiff in error withdrew the demurrer and pleaded 
issuably. The objection therefore does not appear onthe record. D., 
L. & W. RR. Co. vs. Salmon, 10 Vroom, 299. 

2. Another error argued, is that the general replication de injuria, 
was improperly pleaded to several of the defendant’s pleas. 

The erroneous use of replication is an error in form only, which 
cannot be reached by general demurrer, (Graffin vs. Jackson, 11 
Vroom,) and is cured by verdict. Com.Dig. Pleader F. 24 ; Banks vs. 
Parker, Hab., 76 ; Collins vs. Walker, T. Raymond, 50 ; Lytle vs. Lee, 
5 J. R., 113. 
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3. It is contended that the plaintiff either had no insurable interest 
in the property, or had so misdescribed his interest as to avoid the 
policy. 

The property was described in the policy as his property. The 
proof was that the insured had contracted to purchase the property 
of one Fowler, and had paid him all the purchase money except $2,000 ; 
that by his procurement, Joseph Wilson advanced him that sum, and 
the conveyance was made by Fowler to Wilson, who gave the plain- 


tiff an agreement in writing to convey to him on the repayment of the 
sum advanced ; that the plaintiff had repaid the money advanced by 


Wilson before the policy was issued, and had been in the exclusive 
possession and control of the property from the time of the convey- 
ance to Wilson, and had expended on it $7,000 in improvements. 

There was no substantial misdescription of the interest of the in- 
sured in the premises, and ‘no artifice was used by him to conceal 
from the insurer the actual condition of the title. A person in pos- 
session under an agreement for a conveyance has a substantial and 
an insurable interest. If the property be destroyed it will be his loss, 
in contemplation of law. If he has paid the purchase money the 
property is his property in fact, and its destruction by fire would be 
his loss, as much as if the formal legal title was in him. A party in 
possession under a valid and subsisting contract for a conveyance is 
not guilty of a misrepresentation or breach of warranty so as to avoid 
the policy, if in the application he describes the property as his pro- 
perty. Columbia Ins. Co. vs. Lawrence, 2 Pet., 25 ; S. C. 10 id., 507 ; 
AXtna Fire Ins. Co. vs. Tyler, 16 Wend., 385 ; Hough vs. City Ins. Co., 
29 Conn., 10 ; Insurance Co. vs. Woodruff, 2 Dutch., 531. Unless there 
be something in the policy or conditions of insurance made part of it 
requiring the true state of the title to be disclosed. Rohrbach vs. 
Germania Ins. Co., 62 N. Y., 47 ; Wilbur vs. Bowditch M. & T. Ins. 
Co., 10 Cush., 446 ; Brown vs. Williams, 28 Maine, 252. 

There is nothing in the conditions of insurance in this policy mak- 
ing a disclosure of the actual state of the title obligatory on the in- 
sured. That part relating to property held in trust, and requiring it 
to be insured as such, aptly describes the state of Wilson’s title (Day 
vs. Charter Oak Ins. Co., 51 Maine, 91) but is wholly inapplicable 
to the interest of the plaintiff in the property. The other part, requir- 
ing a leasehold or other interest not absolute, to be represented to the 
company and insured as such, was not violated. An equitable title or 
interest of such a description that if the property be destroyed it 

will necessarily result in a loss to the insured, is an insurable interest, 
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and will give the insured the same right to recover under his policy 
as if he had the legal title. Rohrbach vs. Germania Ins. Co., supra. 
In equity the interest of the plaintiff was absolute. In Hough vs. 
City Fire Insurance Co., supra, the interest of the plaintiff in the 
property insured was an equitable interest under a contract to pur- 
chase ; it was described in the policy as his property, and it was 
held by the court under a condition of insurance precisely like that 
contained in this policy, that the condition had not been broken. 

4. In the policy the property insured is described as a building oc- 
cupied “as a dwelling and boarding-house.” This description defines 
the character of the risk assumed, and is a warranty that the property 
at the time of the insurance was used for that purpose. Dervees vs. 
Manhattan Ins. Co., 6 Vroom, 366. In fact it was at that time occupied 
as a dwelling and boarding-house, and also as a country tavern, and 
in a room back of the bar-room there was kept for use a billiard 
table. The property continued to be so used until the fire occurred. 

In the conditions of insurance it is stipulated that if the assured 
shall cause the buildings, goods or other property insured to be de- 
scribed in his policy otherwise than as they really are, so that they 
be charged at a lower premium than is therein proposed, the policy 
shall be of no force. 

In the classification of risks, drinking-houses and taverns were 
classified as extra hazardous, and subject to a higher premium than 
hazardous risks ; and billiard-rooms were named in the specially 
hazardous class, subject to a still higher premium. Dwelling and 
boarding-houses were not mentioned in any special classification. 
The consequence of a misdescription of the use of the premises at the 
date of the insurance is prescribed by the condition mentioned. It 
does not avoid the policy simply for a misdescription in that respect. 
To accomplish that result the misrepresentation must have been op- 
erative to cause the insurance to be effected at a lower premium than 
it would otherwise be subject to ; and that question was properly left 
to the jury. Columbia Ins. Co. vs. Lawrence, 2 Peters, p. 46; 1 Bige- 
low’s Insurance Cases, 264. 


5. The insurance was obtained through one Buckley, an agent of 
the company. The judge received evidence that he inspected the 
premises at the time of taking the proposals of insurance, and knew 
the manner in which they were then used, and left the question to the 
jury whether the parties themselves did not knowingly use the term 
boarding-house to describe the very thing that was insured, and if 
they did, in that view the knowledge of.the agent was material ; that 
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if the agent, acting on his own knowledge, making his own survey, 
undertake to describe the building, it is his description of the risk, 
and if the company accept it, it agrees that the term used shall de- 
scribe the risk as it existed. 

The evidence in relation to the agent’s knowledge of the actual con- 
dition of the property, was competent on the question whether the 
assured by the misdescription in fact procured the insurance to be 
made at a lower premium than would otherwise have been de- 
manded. But these instructions were erroneous. They left the jury 


to find from such knowledge by the agent, that the company in- , 


sured a country tavern under the description of a dwelling and 
boarding-house—thus making a different contract from that expressed 
on the face of the policy. 

There is a distinction between a representation which is merely 
collateral to the contract of insurance, and a warranty or condition 
which is part of the contract itself. A representation collateral to 
the contract will not avoid the policy, though it be untrue, unless it 
was fraudulently made ; but the validity of the entire contract de- 
pends upon the truth or fulfillment of the warranties and conditions. 
Dervees vs. Manhattan Ins. Co., 5 Vroom, 247. Where the defense 
is that a representation collateral to the contract was false, and was 
fraudulently made, the gist of the defense is, the fraud of the plain- 
tiff, by which the insurer was misled and induced to make the con- 
tract of insurance. To sucha defense, proof that the agent of the 
insurer had knowledge of the true state and condition of the pre- 
mises, is a complete answer ; for with such knowledge no deception 
is practiced. Marshall vs. Mutual Fire Ins. Co., 7 Foster, 157 ; Hart- 
ford Protec. Co. vs. Harmer, 2 Ohio State R., 643; Patton vs. Ins. 
Co., 40 N. Hamp., 375 ; State Mutual vs. Arthur, 6 Casey, 315. 

A different rule prevails with respect to a warranty contained in 
the policy ; if it is in fact not complied with, the contract falls, with- 
out regard to the knowledge of the insurer of the actual condition of 
the property insured. This distinction between a representation col- 
lateral to the contract and a warranty which is part of it, is taken in 
State Mutual Ins. Co. vs Arthur, supra, and it was there held that 
knowledge of the insurer or its agent of the exact state or condition of 
the premises will relieve the insured from the consequences of a 
false or imperfect representation, but not as against a warranty not 
complied with. 

If the proposal for insurance be prepared by the agent of the com- 
pany, and he misdescribes the premises with full knowledge of their 
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actual condition, and there be no fraud or collusion between the 
agent and the insured, the contract of insurance may be reformed in 
equity, and made to conform to the condition of the premises as they 
were known to the agent. Callet vs. Morrison, 9 Hare, 162 ; Jn re 
Universal Non-Tariff Fire Ins. Co., L. R., 19 Eq., 485 ; Malleable Iron 
Works vs. Phoenix Ins. Co., 25 Conn., 465 ; Woodbury Savings Bank 
vs. Charter Oak Ins. Co., 31 id., 517; Maher vs. Hibernia Ins. Co., 67 
N. Y., 284. But in an action at law upon the policy the rights of the 
parties must be determined by the contract of insurance, which can- 
not be altered or modified by extrinsic evidence of a different agree- 
ment, to be established from a knowledge of the insurer or its agents 
of the actual condition of the property insured. Dervees vs. Man- 
hattan Ins. Co., 6 Vroom, 366. 

Where the insurer defends on the ground of a breach of warranty, 
itis no answer that he knew that such warranty was not in fact 
true. Columbia Ins. Co. vs. Cooper, 50 Penn. St., 331. Thus, it being 
stipulated in the conditions of insurance that a false description of 
the property insured should avoid the policy, it was held that a mis- 
description defeated the plaintiff's right to recover under it, though 
the statements were known to be false by the insurer's agent, who 
prepared the description, and informed the plaintiff that in that re- 
spect the description was immaterial. Smith vs. Cash Mutual Ins. 
Co., 24 Penn. St. R., 320. 

Evidence is not competent in an action on the policy to show that 
the matter complained of as a breach of warranty, was mentioned to 
the agent at the time of the application, and that he said it was of 
so little consequence that it need not be mentioned in the policy. 
Lochner vs. Home Mutual, 17 Missouri, 247. Nor will it be received 
to show that the insured informed the agent of the exact condi- 
tion of his title, and that the agent filled out the application in his 
own language. Hough vs. City Fire Ins. Co., 29 Conn., 10. The de- 
cided weight of authority is against the admission of such evidence, 
as a clear violation of the salutary rule of law, that all prior state- 
ments are merged in the concluded contract, and that a contract put 
in writing cannot be added to or altered by parol testimony. Bar- 
rett vs. Union Mutual, 7 Cush., 175 ; Lowell vs., Middlesex Ins. Co., 
8 id., 127 ; Jenkins vs. Quincy Mutual, 7 Gray, 370 ; Kobbe vs Hamil- 
ton Mutual, 11 id., 163; Jennings vs. Chenango County Ins. Co., 
2 Denio, 75 ; Rohrbach vs. Germania Ins. Co., 62 N. Y., 47 ; Colum- 
bia Ins. Co. vs. Cooper, 5 Penn. St., 331; Sheldon vs. Hartford Fire 
Ins. Co., 22 Conn., 235. Many of the cases to the same effect are 
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cited by the chief justice in his opinion in Dervees vs. Manhattan 
Ins. Co., as reported in 6 Vroom, 366, which in itself is a weighty au- 
thority against the competency of such evidence. 

In Sheldon vs. Hartford Fire Ins. Co., supra, it was held that 
where the policy and survey constitute a contract between the par- 
ties, and there was no imperfection or ambiguity in the contract, evi- 
dence of parol representations made to the agent prior to the issu- 
ing of the policy could not be received to explain or qualify the con- 
tract. (See also Glendale Woolen Co. vs. Protection Ins. Co., 21 
Conn., 19-37.) In Peck vs. N. L. Mutual, 22 Conn., 575, the evidence 
was received not to vary the terms of the policy, but for the purpose 
of rebutting the presumption that the policy was a wagering policy. 
In Bevin vs. Conn. Mutual, 23 Conn., 244, it was admitted solely for 
the purpose of showing knowledge by the company of the insured’s 
intention to travel in violation of the conditions of the policy, to 
give effect to a waiver arising from subsequent receipts of premiums. 
In Bebee vs. Hartford Co. Mutual, 25 Conn., 51, proof of communica- 
tions made by the insured to the agent, was received to show that 
the insured had not fraudulently concealed facts material to the risk. 
In Hough vs. City Fire Ins. Co., 29 Conn., 10, the court had decided 
that there was no warranty of the condition of the title of the in- 
sured, and the evidence was considered legitimate to meet the claim 
of the company that the insured, by a misrepresentation, had ren- 
dered the insurance void. Woodbury Savings Bank vs. Charter 
Oak Ins. Co., 31 Conn., 519, was in equity on a bill to reform the 
policy, and enjoin the defense in an action at law upon it. In none 
of these latter cases was Sheldon vs. Hartford Fire Ins. Co., over- 
ruled ; nor was parol evidence of prior transactions with the agent of 
the insurer admitted to vary the terms of the policy, so as to make a 
contract different from that expressed therein. 

The leading case in New York is Jennings vs. Chenango County 
M. Ins. Co., 2 Denio, 75. This case held in accordance with a series 
of cases beginning with Vandevoort vs. Columbian Ins. Co., 2 Caines, 
155, that parol evidence that the insured truly informed the agent of 
the insurer, who prepared the application, as to the situation of the 
premises, was not competent to vary a warranty on that subject, 
or save the insured from the consequences of a breach of the 
contract of insurance. This case was recognized as good law 
by the courts of that State, until the decision in Plumb vs. Cattarau- 
gus Ins. Co., 18 N. Y., 392, where such evidence was held by a di- 
vided court to be admissible, not to change the contract, but to pro- 
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duce the same result under the guise of an equitable estoppel. Plumb 
vs. Cattaraugus Ins. Co. was followed in Rowley vs. Empire Ins. Co., 
36 N. Y., 550. It was justly criticised and condemned as founded on 
erroneous views by the chief justice in Dervees vs. Manhattan Ins. 
Co. as reported in 6 Vroom, 366 ; and with Rowley vs. Empire Ins. 
Co. has been greatly shaken by subsequent decisions in the same 
court, if it was not practically overruled by Rohrbach vs. Germania Ins. 
Co., 62 N. Y., 47-63. In Maher vs. Hibernia Ins. Co., 67 N. Y., 283, 
reformation of the contract of insurance seems to have been re- 
garded as the appropriate method of relief under such circumstances. 
The condition of the law on this important subject in that State is 
such that it would not be advisable to adopt it, or prudent to en- 
deavor to follow the decisions of its courts. 

The discordant and irreconcilable decisions which have grown out 
of the departure from the law as held in Jennings vs. Chenango 
County M. Ins. Co., are cited by Folger, J., in Van Schaick vs, 
Niagara Falls Ins. Co., 68 N. Y., p. 438 et seg. Some of the condi- 
tions of the policy may be controlled by evidence of the knowledge 
of the parties at the time the insurance was effected, and others not ; 
but no rule or principle has been promulgated for ascertaining, in ad- 
vance of the litigation, what stipulations in the contract belong to 
the one class or the other—a condition of the law sure to result from 
the effort to deal with contracts of this kind, in disregard of estab- 
lished rules of law, and acknowledged legal principles. 

The Supreme Court of the United States has held that the policy 
of insurance issued by the company, and accepted by the insured, 
must be taken to be the final agreement of the parties, and that if 
by inadvertence or mistake, stipulated provisions were omitted, or 
provisions other than those intended were inserted, the remedy was 
in equity for the correction of the agreement, and that neither party 
could resort to the verbal negotiations preliminary to the execution 
of the policy, to contradict or vary its terms, or to ascertain what the 
contract really was. Ins. Co., vs. Lyman, 15 Wall., 664; Ins. Co. vs. 
Mowry, 96 U.S., 544. But in Ins. Co. vs. Wilkinson, 13 Wall, 222, 
the same court, following Plumb vs. Cattaraugus Ins. Co., and Row- 
ley vs. Empire Ins. Co., held, that parol evidence that the application 
of the insured was prepared by the company’s agent, and that he 
filled up from inquiries made by himself the answer to the interroga- 
tory, the falsity of which was the breach of warranty relied on, was 
competent asa matter of estoppel. The only other cases cited for 
this ‘decision were Combs vs. Hannibal Ins. Co., 43 Missouri, 188, 
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which was itself decided on a following of the two New York cases 
above cited, and Woodbury Savings Bank vs. Charter Oak Ins. Co., 
31 Conn., 526, which was a bill in equity for the reformation of the 
policy. 

It is manifest that the theory that such parol evidence, though it 
may not be competent to change the written contract, may be re- 
ceived for the purpose of raising an estoppel in pais, is a mere eva- 
sion of the rule excluding parol testimony when offered to alter a 
written contract. A party suing on a contract in an action at law, 
must be conclusively presumed to be aware of what the contract con- 
tains, and the legal effect of his agreement is that its terms shall be 
complied with. 

Extrinsic evidence of the kind under consideration must entirely 
fail in its object, unless its purpose be to show that the contract ex- 
pressed in the written policy was not in reality the contract as made. 
A defendant cannot be estopped from making the defense that the 
contract sued on is not his contraet, or that his adversary has himself 
violated it in those particulars which are made conditions to his rights 
under it, on the ground of negotiations and transactions occurring at 
the time the contract was entered into, unless the plaintiff is per- 
mitted to show from such sources that the contract as put in writing 
does not truly express the intention of the parties. 

The difficulty lies at the very threshold. An estoppel cannot arise 
except upon proof of a contract different from that contained in the 
written policy, and an inflexible rule of evidence forbids the introduc- 
tion of such proof by parol testimony, when offered to vary or affect 
the terms of the written instrument. The subject has been so fully 
and forcibly discussed by Beasley, C. J.,in Dervees vs. Manhattan 
Ins. Co., that it is unnecessary to pursue it further. 

Nor is the reasoning of the learned justice who delivered the opinion 
in Ins. Co. vs. Wilkinson, that the admission of such testimony is ren- 
dered necessary by the manner in which agents are sent over the coun- 
try by insurance companies, and stimulated by them to exertions in ef- 
fecting insurance, which often lead to a disregard of the true princi- 
ples of insurance as well as fair dealing, any more satisfactory. It intro- 
duces into the administration of the law the novel doctrine that the rules 
which regulate the admission of evidence fluctuate with the character 
of the agencies parties employ in transacting business ; and upon 
that foundation establishes an exceptional rule of evidence to be ap- 
plied to an entire class of contracts, whether agents, ignorant, incom- 


petent or unscrupulous were employed or not. 
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It leaves the whole subject of contracts of insurance at the mercy of 
a kind of evidence which is regarded as too untrustworthy and unre- 
liable ever to control contracts iu writing. 

The cases usually cited for the proposition, that a contract of insur- 
ance is excepted out of the class of written contracts, with respect to 
the admissibility of parol evidence to vary or control the written con- 
tract, will be found on examination to be, toa large extent, those in 
which the proof has been received with a view to the reformation of 
the policy in equity ; or to meet the defense that the contract was in- 
duced by false and fraudulent representations not embodied in the 
contract ; or are the decisions of courts in which the legal and equi- 
table jurisdictions are so blended, that the functions of a court of 
equity have been transferred to the jury box. A distinction is some- 
times made between policies issued by a stock company, and those is- 
sued by a mutual company. This distinction is without any 
substance. 

In a mutual company the insured by taking out policies become 
members of the company. 

But nevertheless a member of a corporation, and even a director, 
in dealing with the corporation, stands with respect to their contracts 
just the same as a stranger. Stratton vs. Allen, 1 C. E. Green, 229 ; 
and the powers of agents of every kind of principals, to act for and 
bind their principals, are determined by the unvarying rule of ascer- 
taining what authority is delegated to them. How the contract was 
effected, whether directly with the insurer, or by the intervention of 
agents, is of no consequence. 

The question of the admissibility of the testimony does not relate to 
the method by which the contract was made. It concerns the rule of 
evidence by which the contract, however made, shall be interpreted. 

Upon principle it is impossible to perceive on what ground such 
testimony should be received. A policy of insurance is a contract in 
writing, of such a nature as to be within the general rule of law, that 
a contract in writing cannot be varied or altered by parol testi- 
mony. If it be ambiguous in its terms, parol evidence, such as 
would be competent to remove an ambiguity in other written con- 
tracts, may be resorted to for the purpose of explaining its meaning. 

If it incorrectly or imperfectly expresses the actual agreement of 
the parties, it may be reformed in equity. If strict compliance with 
the conditions of insurance, with respect to matters to be done by the 
insured after the contract has been concluded, has been waived, such 

- Waiver may in general be shown by extrinsic evidence by parol 
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Further than this is not safe for a court of law to go. To except poli- 
cies of insurance out of the class of contracts to which they belong, 
and deny them the protection of the rule of law, that a contract 
which is put in writing shall not be altered or varied by parol evi- 
dence of the contract the parties intended to make, as distinguished 
from what appears by the written contract to be that which they 
have in fact made, is a violation of principle that will open the door to 
the grossest frauds. If, as was said by Folger, J., in Van Schaick vs. 
Niagara Fire Ins. Co., “a fact thoroughly well known and compre- 
hended by both sides to the contract before it is delivered, may by 
force of some condition, crouched unseen in the jungle of printed mat- 
ter with which a modern policy is overgrown, make a defense for the 
company after the catastrophe and damage have happened, against 
which it professes to guard,” the remedy is with the legislature to 
prescribe what conditions only shall be valid, and to compel the 
printing of them inthe policy in such a manner as to be capable of 
being read and understood. A court of law can do nothing but en- 
force the contract as the parties have made it. The legal rule that in 
courts of law the written contract shall be regarded as the sole reposi- 
tory of the intentions of the parties, and that its terms cannot be 
changed by parol testimony, is of the utmost importance in the trial 
of jury cases, and can never be departed from without the risk of 
disastrous consequences to the rights of parties. 

In the present case the property insured was described in the 
policy as a dwelling and boarding-house. There was no ambiguity in 
the terms used that justified resort to extrinsic evidence to explain the 
meaning of the contract. The effect given to the testimony on this 
subject, by the charge of the court, was to change the terms of the 
contract, and reform it, and make another and a different contract. 
In this there was error, for which the judgment should be reversed. 
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The insurance was on freight. The vessel was wrecked about fifty miles from her 
destination, and proved a total loss. ‘Two thirds of the cargo was taken out by 
a wrecking company, transhipped, and delivered to the insurers on cargo, to 
whom it had been abandoned, and sold by them. 


Held, that though the ship, cargo, and freight belonged to the same owner, being 
separately insured, it must be treated as the property of different owners. 


Held, that the reception of any part of the cargo by the insurers, to whom it had 
been abandoned, was equivalent to its reception by the owner so far as the earn- 
ing of freight was concerned. The owner of cargo cannot disable the ship- 
owner from earning freight by its abandonment. 


Held, that by so abandoning, he might lose his lien for freight if he took no means 
for securing it, and could not then resort to the insurers on freight. 

Held, that a verdict rendered in accordance with a charge contrary to these princi- 
ples could only be sustained where the evidence of a total loss of freight was so 
clear as to entitle to a verdict by the court. 


Held, that a total loss of the vessel short of her destination, involves only a con- 
structive total loss of freight, and requires an abandonment of that interest un- 
less the subsequent earning of freight was hopeless or impossible, 

Held, that where the shipowner neglects to abandon freight under circumstances 
justifying an abandonment, he must make ail reasonable efforts to forward the 
cargo,in order to claim for a total loss on freight, unless the cost of so doing 
would exceed the freight. 

Held, that the expenses of saving or caring for the goods, are chargeable on the 
cargo, and the cost of transportation alone must exceed the freight to excuse 
the owner. 

Held, that even where such combined expenses exceed the freight, they do not pre- 
vent freight from being earned, if the selling price of the goods at the port of 
destination would be sufficient to cover all expenses. 

Held, that the master may earn freight if the goods are in charge of the owners or 
insurers, by offering to carry them, and if the latter refuse, they must pay full 
freight. It, after such an offer, the cargo is delivered up to the owners or aban- 
donees at the point of destination by mutual consent, freight pro rata is earned. 

Held, that the burden is on the shipowner to show an inability to earn freight. 


A policy clause providing that no claim shall be made for a total loss on freight 
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unless there is a loss of more than half the freight, and an actual or technical 
loss of the vessel, does not waive the necessity for abandonment. 


Held, that in case of abandonment of the vessel, the freight must be apportioned 
pro rata: that earned before the disaster belongs to the shipowner or his repre- 
sentative, the insurer, and the rest to the abandonee. The abandonment does 
not deprive the owner of his recourse against the insurer on freight. But it is 
only when the cargo is carried to its destination in the original vessel that a 
portion of the freight belongs to the abandonee. In case of a substituted ves- 
sel the owner may claim the whole. 


Held, that if the wrecking company acted as agent of the master, freight was 
earned ; but if it acted voluntarily as a salvor, the freight must contribute to the 
salvage, though not completely earned, along with the other interests, and the 
shipowner is bound to interpose his claim in the interest of the freight for a 
proper adjustment of expenses on the cargo. 


Held, that if the owner failed to secure the interest of the freight through abandon- 
ment, his recourse must be against the iasurer of the cargo, who has realized 
from a sale at an advanced price for a readjustment, and not against the insur- 
er of freight. 


Judgment reversed. 


Rapat1o, J. 

This is an action on a policy of insurance upon the freight of the 
ship Tartar, on a voyage from Calcutta to New York. The insured 
value of the freight was $25,000. The ship went ashore on Deal 
Beach about fifty miles from her port of destination, and proved a 
total loss. About two thirds of her cargo were taken out of her 
while she lay on the beach, by the Coast Wrecking Company, and 
transhipped on steamboats, and safely delivered at the port of desti- 
nation, where they were sold and the proceeds received by the in- 
surers on cargo, to whom an abandonment had been duly made, and 
the question involved in this action is whether the insurers on freight 
are liable for a total or only a partial loss of freight. 

The case is apparently complicated by the fact that the ship, cargo 
and freight all belonged to the same party ; but each of the subjects 
was separately insured, and it is conceded on both sides that the case 
is to be treated as if the vessel and the cargo were owned by differ- 
ent persons. It will therefore be so treated, and the rights and duties 
of the plaintiff as shipowner considered as unaffected by the circum- 
stance of his being also owner of the cargo, and vice versa. 

An abandonment of the ship and cargo to the respective under- 
writers was proved to have been made and accepted, and a like aban- 
donment of the freight to the defendant was sought to be established 
on trial, but as to this fact the evidence was conflicting, and the ques- 
tion was submitted to the jury, with the instruction that if they found 
such abandonment, and that it was justified by the existing facts, the 
plaintiff was entitled to recover as for a total loss, notwithstanding 
the saving of a portion of the cargo. But the judge further charged, 
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at the request of the plaintiffs counsel, that if the jury should find 
that there was no formal abandonment of the freight, but also found 
that no part of the cargo reached the plaintiff at the port of destina- 
tion, in specie, they might still find for the plaintiff, for there was then 
a total loss of the freight. 

The correctness of the first branch of the charge is not disputed ; 
that of the second is ; it impliedly concedes that if any part of the 
cargo saved reached its owner at the port of destination, the loss of 
freight was not total; yet it was an uncontroverted fact in the case 
that it did reach the insurance companies to whom the owner had 
abandoned it. This was clearly equivalent to its reaching the owner, 
so far as the earning of freight is concerned. By the abandonment 
of a cargo to insurers the owner puts them in his place, and they be- 
come the only parties entitled to receive the goods, A delivery to 
them is as valid to the purpose of earning freight, as a delivery to 
the owner would have been had there been no abandonment. The 
owner of the cargo cannot, by abandoning to his insurers, disable 
the shipowner from earning his freight. The distinction therefore 
between the cargo reaching the owner, and its reaching his aban- 
donees is not tenable. Smyth vs. Wright, 15 Barb., 51. The only 
effect produced by the shipowner voluntarily surrendering the cargo 
to the abandonees without payment of freight when freight was due, 
or he might have earned it, would be that if he took no measures to 
protect it he might lose his lien ; but if he lost his freight by that 
means it is very eertain that he could not resort to the insurers on 
freight. 44 N. Y., 437. 

This portion of the charge cannot be sustained. The counsel for 
the plaintiff, however, contends that the fact of abandonment of the 
freight is established by the verdict, and that the recovery can be 
supported on that ground. This position is also untenable. The evi- 
dence as to the abandonment of the freight was conflicting, and the 
jury may have found for the defendant on that question, and still 
rendered a verdict for the plaintiff under the charge, on the ground 
that there was an actual total loss of freight which entitled the plain- 
tiff to recover without abandonment. The charge on the subject of 
total loss having submitted that question on an erroneous principle, 
it is impossible to sustain the judgment unless it appears that a total 
loss, which entitled the plaintiff to recover the entire amount insured, 
without abandonment, was so clearly established that the plaintiff was 
entitled to have a verdict in his favor directed by the court on that 
ground. Baldwin vs. Burrows, 47 N. Y., 199. 
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The counsel for the plaintiff claims that such a total loss was estab- 
lished, and contends that the total loss of the vessel short of her port 
of destination, necessarily involved a total loss of the freight. In 
this he is right, to the extent that it involved a constructive 
total loss of freight which would have justified the owner in abandon- 
ing to his insurers, and by that means claiming as for a total loss. 
But it is only where there is an absolute or actual total loss, that the 
insured can recover, without abandonment, the whole sum insured. 
An actual total loss of freight arises only where the circumstances are 
such as to render the ultimate earning of freight absolutely impossi- 
ble or practically hopeless, as where the cargo itself is lost, or there 
are no means of forwarding it in the case of the loss of the vessel, or 
similar decisive circumstances. 2 Arnould on Ins., 4th ed., 908. The 
mere loss of the vessel short of her destination does not produce 
that result, for the master or shipowner may still earn his freight by 
forwarding the cargo to its destination by other means of convey- 
ance, and it his duty to the insurer on freight to do so. 3 Kent 
Com., 210, 213; Shipton vs. Thornton, 9 Ad. & El., 314, 334-5; 
Kidston vs. Empire Ias. Co., L. R., 2 C. P., 357; Hugg vs. Augusta 
Banking and Ins. Co., 7 How. (U. S.) 595. The question whether in 
case of accident to the ship the loss of freight is total, does not de- 
pend npon whether the ship is totally lost, but upon whether there 
is a chance of being able to earn the freight by forwarding the cargo. 
2 Arn. on Ins., 4th ed., 909. 

Where the ship is disabled, and the circumstances are sach as to 
render the total loss of freight, though not inevitable yet highly im- 
minent, cr more than one half the freight must necessarily be lost, or 
there is an actual or constructive total loss of the vessel, the ship- 
owner may (subject to the stipulations of his policy,) claim as for a total 
loss by giving due notice of abandonment of freight to the insurer, 
who is then empowered, as representative of the shipowner, to take all 
the measures which he might have taken to save the freight. 2 Arn. 
on Ins., 4th ed., 909, 912, 913, 960, 963. Center vs. Am. Ins. Co., 
7 Cow., 583, S. C. 4 Wen., 46 ; Whitney vs. N. Y. Firemen’s Ins. Co., 
18 Wen., 208. These are cases of constructive or technical total loss. 
But where the circumstances are not such as to justify an abandon- 
ment, or being such yet the shipowner omits to abandon, it is well 
settled that it is his duty to make all reasonable efforts to forward the 
cargo, and his omission to do so precludes a recovery for a total loss 
and in some cases any recovery As to the insurer on freight, in 
case the ship is disabled, the shipowner should either himself com- 
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plete the performance of his contract of transportation, and earn his 
freight, or by a timely abandonment enable the insurer, if he choose, 
to perform it for his own benefit. Arn. on Ins., 4th ed., 963, 909. 
Where the vessel is damaged, but not to such an extent as to consti- 
tute a technical total loss, the shipowner is bound to repair her and 
complete the voyage if practicable, and the owner of the goods must 
submit to all reasonable delay ; a failure so to repair, or a voluntary 
giving up of the cargo to underwriters short of its destination, in 
such a case, deprives the shipowner of all claim against the insurers 
on freight. Griswold vs. N. Y. Ins. Co., 3 Johns. R., 321. Allen vs, 
Mercantile Mut. Ins, Co., 44 N. Y¥., 487. The last mentioned case is 
cited by the plaintiff’s counsel as an authority for the proposition 
that if the vessel be totally lost the loss of freight is absolutely total, 
and he quotes a statement in the opinion of Leonard, J., that had the 
injury to the brig resulted in a technical total loss, the expense at- 
tending the forwarding of the flour and wheat would have justified 
the surrender, free of freight, to the insurers on cargo, and a claim 
against the insurers of freight for a total loss of the freight money ; 
citing the Am. Ins. Co. vs. Center, 4 Wen. 46. 

The facts found in respect to the expense of forwarding the cargo, 
were that the cargo, consisting of wheat, was damaged ; that it would 
have been unsafe for any vessel to take it on board, and it would 
have cost double the freight to be paid to the brig ; that to send 
it by rail would have been equally expensive, and that it would not 
have sold for enough to pay the freight. It was this expense exceed- 
ing the selling value of the goods, and not merely the total loss of the 
brig, which would have caused the total loss cf freight, though under 
the authors cited by the judge, the total loss of the vessel would have 
entitled the assured to abandon the freight, und thus claim for a total 
loss. Those cases which speak of a total loss of the vessel involving a 
total loss of freight, refer to a constructive total loss of freight, which 
gives the right to abandon, and not to an actual or absolute total loss, 
which would authorize a recovery without abandonment. 4 Wend., 
46 ; 7 Cow., 583 ; 18 Wen., 208. 

In Bradhurst vs. Col. Ins. Co., 9 .Johns., 17, 19, there was a total 
loss of the vessel, and it was held that the same principle which re- 
quired the insured on freight to repair his vessel when disabled, re- 
quired him to tranship and forward the cargo when his vessel was lost, 
and that if it were in his power to do so, and he did not, there was 
the same reason that he should be precluded from placing the conse- 
quences of that neglect upon the insurer. See also Hugg vs. Augusta 
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Ius. Co., 7 How., (U. S.,) 595. There are many other cases to the 
same effect, and the elementary writers agree upon the rule that if the , 
vessel is lost itis the duty of the master or shipowner (at least in re- 
spect to the insurer on freight,) to tranship the goods, or send them 
on by another conveyance, and even by land carriage, if he can with 
reasonable endeavors and at a reasonable expense; and that if he 
neglect to do so, the insurer on freight is chargeable only in the same 
way and to the same extent as if the duty had been performed, and 
the loss will be partial or total according to the amount so adjusted. 
2 Parsons Mar. Law, 372, 386. 

Tie same rule is laid down in Phillips on Insurance, sec. 1632, but 
qualified by the condition that the goods can be forwarded at an ex- 
pense less than the freight for the whole voyage, and in the opinions 
in Hugg vs. Augusta Banking and Ins. Co., 7 How., (U. S.,) 595, 609 ; 
Am. Ins. Co. vs. Center, 4 Wend., 53, and Robertson vs. Atlantic 
Mutual Ins. Co., 68 N. Y., 195, the same rule is laid down in general 
terms. But it seems on principle that the expense here referred to is 
simply that of completing the transportation, and that where by the 
perils of the sea, the goods are placed in a situation of danger, extra 
expenses necessarily incurred for saving or taking care of them are not 
chargeable against the shipowner or the freight, but against the cargo, 
and although such expenses, when added to the cost of completing the 
transportation, may exceed the amount of the freight for the whole 
voyage, they do not prevent the earning of freight, provided the sel- 
ling price of the goods at the port of destination would be sufficient 
to cover all the expenses. 

In Moody vs. Jones, 4 Barn. & Cres., 394, it was held that an expense 
for drying and transhipping the cargo, though equal to the value 
of the whole freight for the voyage, if less than the selling value of the 
cargo at iis place of destination, did not occasion a total loss of freight 
or justify the master in leaving the goods behind, or selling them at 
the intermediate port, and that the insurers on freight were not liable, 
as the freight might have been earned. 2 Arn. on Ins., 4th ed., 967, 
968; and the case of Heyliger vs. N. Y. Firemen’s Ins. Co., 11 J. R., 
85, is quite in point on this question. There, a vessel from St. Croix 
to New York was stranded at Shrewsbury, and lighters sent down from 
New York to save the property. The vessel was a total loss, but the 
cargo was brought to New York, and it was held that these expenses 
were chargeable not to the shipowner or the freight, but against the 
insurers on cargo. The court say, p. 88, that the expenses were in- 
curred in laboring for the safety and recovery of the cargo from ship- 
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wreck ; that the expense of conveyance in another vessel or boat, 
* strictly so considered, ought to fall on the shipowner, and not on the 
shipper of goods, but not the expense of salvage. As the expense of 
transportation from the place of the shipwreck to New York was not 
separated or stated in the case, the whole expense was charged on the 
cargo and freight as gcneral average, and the insurers of the cargo 
compelled to contribute, the freight contributing on one half of its 
amount. The freight in that case was $1,444, and the expenses $1,294. 
The contributive share of the expenses charged against the freight in 
that case was only $87.70. See also Searle vs. Scovell, 4 Johns, Ch., 
219, and authorities thus cited. 

It is evident that had the master or shipowner in the present case in- 
curred these expenses and sent on the cargo, but a small portion of 
the expenses would have fallen on the freight, and the principal part 
of it would have been earned. In such a case, if the owners of the 
goods or their insurers are willing to take charge of the goods at the 
place of the wreck, the master may still earn his freight by offering 
to carry on the goods. If the owners of cargo insist on taking it, they 
must then pay full freight. 

If by mutual consent tie cargo is delivered up to the owners or 
abandonees of cargo at the place of the wreck, after such an offer, 
freight pro rata is earned, Smyth vs. Wright, 15 Barb., 51. The 
master or shipowner is not justified in such a case in giving up the 
cargo without taking any measures to secure his freight, and then 
claiming indemnity from his insurers, unless by due abandonment to 
them he enables them to protect themselves. 

It is not necessary at this stage of the case, for reasons hereafter 
stated, to pursue the inquiry as to the expense of completing the trans- 
portation of the cargo in question. All that is necessary now to be in- 
quired into is whether the circumstances proved by uncontroverted 
evidence were such as required the court to direct a verdict on the 
ground that there was actual total logs of freight ; or in other words 
whether they established that by the perils of the sea the ultimate 
earnings of any freight was rendered impossible or practically hope- 
less, for that must be the test. By insuring the freight separately the 
shipowner assumed the same relations toward the insurers on freight 
as though he had no interest in the cargo, and was bound to pursue 
the same course for the purpose of saving freight. The material ques- 
tion is, could he have saved it or any part of it ? To sustain this judg- 
ment he must clearly establish that he could not. 
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The circumstances of the wreck were as follows: The ship having 
nearly accomplished her voyage from Caleutta, went on shore on Deal 
Beach on the 3rd of February. The hope of getting her off and sav- 
ing her was not given up till the 21st of March, when a survey was 
held, and she wes condemned. During al! that period she remained 
entire, aground on the beach, and partly out of water at all tides, 
and there was ample opportunity to take out her cargo and tranship it 
on other vessels, There is no proof that such assistance could not 
have been obtained by the master or owner. It is conceded that they 
made no effoit to do so, but permitted the Coast Wrecking Company, 
without objection or any claim in respect to freight, to take possession 
of the cargo and tranship and deliver it at New York to the insurers 
on cargo—and to subject the cargo to a large claim for salvage. This 
course would have been proper if the plaintiff had given due notice of 
abandonment of the freight to the defendant, and thus enabled it to 
protect itself. But in the absence of avy such notice he was bound 
to use a!l reasonable endeavors to tranship the cargo and save the loss 
of freight, and at all events to offer to do so and thus entitle himself 
to freight pro rata. There is no proof that he was unable to do so, 
and the judge refused to submit to the jury the question whether the 
owners or master might, by using the same means which the Coast 
Wrecking Company used, or by employing that company, have saved 
and landed in New York that portion of the cargo which was saved 
and landed by it. This, we think, was the material question in the 
case. The abandonment of the ship did not interfere with the per- 
formance of this duty in respect to the cargo. The master or ship- 
owner could have held on to that, notwithstanding. 1 Pars. Mar. Law, 
158,160. Neither could the abandonment of the cargo deprive the 
shipowner or his insurer on freight of the right thus to earn the 
freight. He had a lien on the cargo for the purpose of earning 
freight, which was paramount to the rights of the abandonees of the 
cargo, {1 Pars. Mar. Law, 158; 44 N. Y., 437; Allen vs. Mercantile 
Ins. Co.,) and he could and should have insisted on doing so. 

In the case last cited, the shipowner was held to have discharged 
his insurers on freight from all liability by voluntarily giving up the 
cargo at an intermediate port, where the vessel was wrecked, to the 
insurers on cargo. The Coast Wrecking Company brought the cargo 
to New York, where it was sold, and the net proceeds were $46,858.95, 
out of which the compensation of the Coast Wrecking Company, 
which was adjusted between that company and the insureis on cargo 
at forty per cent, was paid. It amounted, as thus adjusted, to $18- 
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743.58. The freight, at the rate insured on the proportion of cargo 
which was delivered, is stated to amount to $16.019, and itis now 
claimed that as the expense of completing the transportation of the 
cargo exceeded the amount of freight which would have been earned 
by so doing, it was impossible for the plaintiff to have earned any 
freight, and consequently there was an absolute total loss and noth- 
ing to abandon. 

Iu answer to this, it is claimed that this amount paid to the Coast 
Wrecking Company was not chargeable against freight, but was for sav- 
ing the cargo from loss. That it,or the greater portion of it, was an 
expense incurred for the benefit of the cargo, and chargeable against 
it. That it was occasioned by a peril insured against, and the in- 
surers on cargo were liable for their due proportion, and that deduct- 
ing this there was a large amount saved applicable to freight. 

There is no doubt that bad the master paid these expenses and 
delivered the cargo, the shipowner would have been entitled to col- 
lect his whole freight, and in addition to be reimbursed the extra ex- 
pense of saving and transhipping the cargo, it being an expense aris- 
ing from the necessity of the case, and which he could lawfully have 
incurred for account of the owner of the cargo ; and that the insur- 
ers on cargo would have been obliged to pay it. 5 Johns. R., 262 ; 
4 Johns. Ch., 219; 11 J. BR, 85. If to be regarded in whole or in 
part as salvage, it was, as has been before shown, a lien upon both 
cargo and freight, in favor of the salvors, and not an expense to be 
charged against freight. 

But a further difficulty stands in the way of sustaining this judg- 
ment, on the ground that the expense of forwarding the cargo would 
have exceeded the whole freight which could have been earned. 
The fact was not proved so as to have authorized the court to 
direct a verdict on that ground, nor was the cause tried on that 
theory. The proof was that the insurers on cargo voluntarily paid 
the sum of $18,743.58 to the Coast Wrecking Company, a corporation 
in which they were interested as stockholders, There was no proof 
that the amount was reasonable, or that if the master or shipowner 
had employed tugs or steamers to tranship the cargo it would have 
cost any such sum. Ail that appears, is that eleven loads of goods 
were brought from the wreck by boats, some of which were owned, 
and other employed by the Wrecking Company, and no special dan- 
ger or difficulty in transhipping the cargo was shown. It was not 
much matter to the insurers on cargo how much they paid the Coast 
Wrecking Company, if, as they claim, it was to be offset against the 
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freight, and the loss to fall on the insurers on freight. The adjust- 
ment, therefore, of the amount of expenses was not very conclusive- 
It was not shown that the plaintiff or the defendant, had the plaintiff 
abandoned the freight to it, might not have employed tugs or boats 
to perform the same service, and had they done so there would have 
been no salvage, but simply labor to be paid for. Had the case been 
tried on its real merits, these would have been proper subjects of in- 
vestigation, and if it were found that the master or owners could by 
reasonable endeavors have delivered the cargo, the loss would have 
been adjusted on the theory that they had done so according to the 
rules laid down by Phillips and Parsons, before referred to. 

The plaintiff makes the further claim that by a stipulation in the 
policy the loss was converted into a total loss by reason of the loss of 
the vessel and more than one half of the freight. The clause is that 
no claim for a total loss shall be made, unless in case of the loss 
of more than fifty per cent of the freight on board, and also the ac- 
tual or technical total loss of the vessel under the policies of insur- 
ance on her. ‘This clause declares merely what amount of loss is re- 
quisite to constitute a constructive total loss, and accords with the 
law in that respect. It does not provide that the insured may claim 
for a total less without abandonment, where there is not an absolute 
total loss ; but that he shall not claim for a total loss unless a certain 
amount of damage has been sustained. The rule is well understood 
that where there is only a constructive total loss, the assured, if he 
wishes to claim for a total loss, must, as a necessary preliminary to 
so doing, give due notice of atandonment. 2 Arn. on Ins., 4th ed., 
912, 913. 

It is further claimed on the part of the plaintiff that by the aban- 
donment of the ship to the insurers the shipowner lost all right to 
freight ; that such freight passed to the abandonees of the ship, 
and consequently the owner had nothing to abandon to the insurer 
on freight. Such is the law in England, and there an abandonment 
of the ship entitles the abandonee to all the freight which may after- 
ward be recovered, and which was pending at the time of the aban- 
donment, whether earned before or afterward. But it is also there 
held that where the shipowner thus loses his freight, and it passes to 
the abandonees, he cannot recover against the insurers on freight, for 
two reasons : first, because he has lost it by his own act, and secondly 
because it has been in partearned. McCarthy vs. Abel, 5 East, 389 ; 
7 East, 24 ;2 Arn. on Ins., 4th ed., 969, 971, 911 ; Scottish Mar. Ins. 
Co. vs. Turner, 1 Macq, H. of Lds. Cas., 334. 
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In this State the rule is different in both respects. It is here set- 
tled that in case of an accepted abandonment of the ship before the 
completion of the voyage, the freight must be apportioned, pro rata 
itineris, and the part earned before the disaster belongs to the ship- 
owner or his representative, the insurer on freight, and that only sub- 
sequently earned to the abandonee of the ship, 3 Kent Com., 333 ; 
and the abandonment does not deprive the owner of his recourse 
against the insurer on freight for the portion lost by the abandon- 
ment. Davy vs. Hallett, 3 Caines, 16. But it is only when the cargo 
is carried to its destination in the original ship that any part of the 
freight goes to the abandonee of the ship. If the transportation is 
completed by a substituted vessel, the original vessel being wholly 
disabled, the original owners are entitled to the freight, and not the 
abandonecs of the ship. Hickie vs. Rodonachi, 28 L. I, (Ex.) 273 ; 
4H. and N., 455. The abandonment of the ship, therefore, in the 
present case did not divest the insured of the power to earn the 
freight or to abandon to the insurer on freight. 

The passage cited by the plaintifi’s counsel from the opivion of 
Kent, Ch. J., in Davy vs. Hallett, 3 Caines, 16, viz. : “The abandon- 
ment of the vessel took away from the insurer on freight the spes re- 
cuperandi, or the chance of an ultimate recovery of the subject, be- 
cause, as between the insurers on the ship and freight, the claim of 
the insurer on the ship to the freight must be admitted to prepon- 
derate,” applies only to the pro rata proportion of the freight which 
was earned after the abandonment, or the disaster which caused it. 
Where there is also freight partly earned before the disaster, that is 
a proper subject of abandonment, or in the absence of an abandon- 
ment, for deduction from the loss. This appears quite clearly from 
the very case from which the citation is taken, for in that case the in- 
surers on freight were actually allowed a deduction of a small rata- 
ble proportion of the freight earned before the abandonment, which 
the court say did not pass with the abandonment of the ship. 
3 Canes, 22. The abandonment of the ship, therefore, in the pres- 
ent case, after the voyage had been nearly completed, the vessel be- 
ing totally disabled, passed no right to any freight to the abandonees 
of the ship. Whatever might be subsequently recovered belonged 
the shipowner or his insurers on freight. 

The defendant makes the claim that the facts of this case estab- 
lish that freight not only could have been but was actually earned. 
That depends in a great measure upon the capacity in which the 
Coast Wrecking Company are to be regarded as having acted. If 





1879. } Hubbell vs. Great Western Ins. Co. 157 


they were the agents of the insurers on the cargo, and the master sur: 
rendered the cargo to them as such at the place of the wreck without 
offering to complete the transportation, then no freight was earned, 
as there was not such a voluntary acceptance as would make the 
shipper liable for freight pro rata, and the defense must rest upon 
the ground that the act of the shipowner or master in thus surren- 
dering the cargo was fatal to his cluim against the insurers on freight. 
44.N. Y., 437. 

The case of Atlantic Ins. Co. vs. Bird, 2 Bosw., 195, is in point to 
show that where the shipowner abandons all care of the cargo, and it 
is picked up and saved by the owner or insurer of cargo, no freight 
is earned. If the Wrecking Compuny was employed by or can be 
treated as the agent of the shipowner in transhipping and deliver- 
ing the cargo saved, then beyond all question freight was earned, 
and the extra expenses were chargeable to the cargo. But the 
evidence tends to show that the Wrecking Company was not 
employed by any one, but was a volunteer, and claimed to act in 
the capacity of salvor, and the master accepted its services as such, 
and the question arises, what is the effect of a delivery of the cargo 
by salvors under such circumstances ? 

Where the cargo is delivered and freight received by the ship after 
a salvage service has been rendered to it, the freight as well as the 
ship and cargo must contribute to the salvage, though not completely 
earned or due when the service was rendered. The Peace, 1 Swabey, 
85. And if a vessel is brought into port by salvors, and delivers her 
cargo, the owners are undoubtedly entitled to their freight, and it 
must contribute to salvage. This shows that inchoate or partly 
earncd freight is a subject of salvage. Iam rot aware that there is 
any definite adjudication on the subject, where the vessel having 
reached the coast is stranded and the cargosaved by salvors and de- 
livered by them at the port of destination, but the equity of the case 
would seem to be to regard salvors as acting for the benefit of all par- 
ties concerned according to their respective interests,and on that 
ground entitled to compensation from each interest, as saving the 
ship and inchoate freight for the benefit of the shipowner and his 
insurers, and the cargo for the benefit of its owner orinsurer. At all 
events it would seem just to hold that where, without previous request, 
persons claiming to act as salvors perform acts which the shipowner 
had the right to perform for his own benefit, he can ratify and adopt 
those acts, and thus entitle himself to the benefit of them. 

If this be the true rule, then the shipowner, as between himself and 
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his insurers on freight, is clearly bound to interpose his claim, and 
adopt such course as to secure the freight and procure a proper ad- 
justment of the salvage expenses so that the cargo should bear its 
just proportion of them, and if he fails in that duty, and the freight is 
thereby lost, such loss should not fall on the insurers. There is no 
equity, in a case like the present, in allowing the insurers on cargo to 
take it free from freight, or to receive the entire proceeds of sale without 
providing for the freight. If they had insured it for its full value in 
New York the case would be different, but they did not so insure. 
The elements of such value, viz., the invoice cost at Calcutta, the 
freight from there, and a reasonable profit to the importer, were each 
separately insured. They insured the invoice cost and not the freight, 
and paid the loss_on such invoice cost only. On what they sold they 
realized the full value in New York, which necessarily included the 
value of the freight. Whatever the proceeds were, they were enhanced 
to the extent of the freight. There is no more equity in their re- 
taining the whole proceeds without accounting for any freight, than 
there would be in case goods not insured by them, but by some other 
company, and on which they paid no loss, had been included in the 
sale ; neither can they offset the expenses against the freight. The sal- 
vage on the goods saved, as already stated, was not properly chargeable 
against the freight. It was paid for saving the insurers from a loss of the 
goods by a peril insured against. Only the expenses of transportation 
from the wreck were properly chargeable against the freight, together 
with its contributory,share of salvage. The plaintiff was undoubtedly en- 
titled to be fully indemnified for cargo, freight and profits ; but if he 
has failed to abandon, and unnecessarily pursued such a course that 
the freight, which was or might have been saved for the benefit of the 
insurers on freight, has gone to reduce the loss of the insurers on 
cargo, he and not the defendant should bear the consequences, or his 
recourse should be to the insurers on cargo, for a readjustment of the 
loss. 

We think a case was not made out which entitled the plaintiff to 
recover as for a total loss of freight without an abandonment, and 
that the judgment must be reversed and a new trial ordered, costs to 
abide the event. 

Cuurcu, Ch. J., Fotarr and Anprews, JJ., concur. Mitier and 
Eart, JJ., absent. 
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If a cirenlar addressed by the company to its policy-holders, alleged to state in ef- 
fect that it will not forfeit policies, is a waiver of the 1ight to insist on a for- 
feiture, the defense is available in a court of law, and therefore does not fur- 
nish proper ground for enjoining the company in equity from setting up the 
matter in a law action. 


Ditton, J. 

I will dispose very briefly of this case, without necessarily preclud- 
ing the questions which we think are fairly presented in a law case. 
This was originally a case instituted against the St. Louis Mutual Life 
Insurance Company to recover on a policy at law. The company set 
up a failure to pay certain interest, whereby, as it claims, by the con- 
ditions of the policy, it became forfeited and at an end. The plain- 
tiff replied that certain matters, which he claims to amount to an 
equitable waiver of the right to forfeit a policy for that reason, in 
the form of a circular addressed by the company to its various share- 
holders, stating that in effect, as plaintiff claims, “If you don’t pay 
this interest ”—which is now set up as a ground of forfeiture—“ we 
won't do like the other companies do in the country, and forfeit your 
policy.” Now he sets up this as a waiver by replication at law. 
While the case was in that condition, the plaintiff apprehended that 
that defense, if good in a court of equity, might not be held good in 
a court of law ; and therefore he files an original bill, setting forth 
all these facts, and praying, in substance, that the company be en- 
joined from setting up this matter ina lawaction. That is the frame, 
scope and purpose of the bill. 


* Oral opinion from Western Insurance Review. 
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To this bill there is a demurrer, which was argued. Now, we are 
of the opinion that, assuming the plaintiff to be right in his conten- 
tion that this was a waiver of the right to forfeit this policy, it is a 
defense available by replication in a law action, without any question. 
We enforce the same principle here every day in reference to these 
policies, where something happens after the execution of the policy, 
which is set up as an estoppel by the company. The company has 
waived the right to insist upon this forfeiture. Ina case reported, 
(1 Dillon,) we considered this question very fully. There the loss had 
happened on a fire policy, and the company, before any action was 
brought by the assured, filed a bill in equity to cancel the policy on 
the ground of fraud. Now, the purpose of the company was—know- 
ing or apprehending, without question, that a suit would be brought 
against it—to transfer the litigation from the law to the chancery 
forum ; in other words, if I may be allowed to use the expression, by 
a “flank movement” to avoid the jury, and draw into a court of 
chancery all the litigation of the country in policies of insurance— 
marine, fire and life. Justice Miller sat at the time, and agreed in 
the opinion that I delivered in that case. I was very much gratified 
to see that in two cases referred to me by the bar and reported in 
the Chancery Appeal Reports of Great Britain, two years after that 
decision, our views coincided with that of the courts over there. We 
have no doubt whatever that if this company did waive a right by 
this circular—the right to insist upon the forfeiture—the plaintiff can 
avail himself of it in a court of law. 





